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I. INTRODUCTION
       The disposition of cases by unpublished opinions in the United States Courts of Appeals has had broad effects on the appellate system, especially during the last half of the twentieth century. It would be difficult to find a single attorney, judge, or other member of the legal profession who has not somehow dealt with an unpublished opinion. For judges, the unpublished opinion has *182 necessary reform and vilified by others as a deprivation of important legal rights. [FN1] Attorneys regularly find opinions marked “unpublished,” often barring use of the opinion due to rules that effectively limit citation and destroy the opinion's precedential worth. [FN2] These same theoretical and practical considerations affect others as well, whether they are the support staff of a judge or attorney, or another member of the legal community who is otherwise affected when an opinion is marked “unpublished.”
       Not only has the disposition of cases in this manner had a broad effect in recent judicial history, but, by all indications, the practice will continue to be influential in the new century. [FN3] In 1999 alone, seventy-eight percent of the 26,727 dispositions of the federal courts of appeals were by unpublished opinions. [FN4] A simple calculation of these numbers reveals that approximately 21,000 opinions in the courts of appeals were disposed of by unpublished opinions in that year alone. [FN5] The effect this staggering amount of unpublished opinions has on the judicial system takes on a new level of urgency considering the result created when a court of appeals labels an opinion unpublished.
       In the majority of the courts of appeals, circuit rules restrict the citation of unpublished opinions, rendering the opinions nonprecedential beyond the context of the intraparty conflict. [FN6] The practical effects of these restrictions are numerous, and will be discussed in more detail in the course of this Note. [FN7] This restriction has caused tension, as well as dissension, among members of the judiciary, and outright concern among some commentators. [FN8] As one commentator has noted, “judges themselves do not agree on the propriety of selective publication and citations” and “[c]ommentators are likewise divided.” [FN9] However, despite the tension between the supporters and detractors of unpublished opinions, the arguments between the two groups, volleyed in both judicial opinions and legal scholarship, until recently, had amounted to a stalemate. Both sides acknowledged the valid arguments on the alternative side of the issue but could offer no prevailing argument; the impasse rested for want *183 of an agreeable solution. [FN10]
       Recently, the issue took an entirely new turn. On August 22, 2000, the Eighth Circuit Court of Appeals handed down its opinion in Anastasoff v. United States. [FN11] In Anastasoff, a somewhat unremarkable tax case hinging upon the proper application of the mailbox rule, a panel led by Chief Judge Richard Arnold bypassed the impasse, ruling that the Eighth Circuit's rule limiting citation of unpublished opinions is outright unconstitutional because it violates Article III of the United States Constitution. [FN12] In the wake of Anastasoff, entirely new dimensions to the issues surrounding unpublished opinions have been introduced.
       For supporters and detractors alike, a crack in the dam limiting the use of unpublished opinions appeared. Those who support unpublished opinions waited nervously to see if the force of a single panel's opinion was enough to burst the dam and bring about the difficulties warned against in countless papers and studies in support of unpublished opinions. [FN13] For critics of the current rules, a victory was achieved, but the same concerns lingered. [FN14] The crack in the dam threatened an appellate system that had not been challenged by the changes that would come, at the very least in the Eighth Circuit, due to the proclaimed unconstitutionality of the rule. Four months later, the crack created by Anastasoff was patched. [FN15] Yet, as with any great force held back by a temporary brace, the unpublished opinion debate simply waits to burst forth again. For those without a distinct opinion on the issue, both threatened but perhaps excited by the possibilities presented in the aftermath of Anastasoff, what does Anastasoff mean?
       This Note will chart the development of the role of unpublished opinions, the arguments for and against the courts' rules limiting their citation and precedential value, and the future of unpublished opinions and the rules limiting citation post-Anastasoff. Part I of the Note provides a short overview of the *184 historical progression of the use of written, recorded opinions and the subsequent development of unpublished opinions and rules dictating their use. Part II focuses on the controversy surrounding these rules. With a proper context set, Part III describes the disposition of Anastasoff v. United States, [FN16] the latest and most important statement on the issue made by the judicial branch. Finally, the last part of the Note offers some thoughts on the future of the issue, a future that is wide open. The author hopes this Note will provide a context for the debate as well as insight into its future.
II. THE HISTORICAL RISE AND ONGOING ROLE OF UNPUBLISHED OPINIONS
       As a proper beginning to this discussion, it is best to chart the development of the role of the unpublished opinion and the rules that have carved their place in the courts of appeals and, subsequently, other courts. Concern over the volume of judicial dispositions has vexed the bar, the bench, and commentators for centuries, and perhaps even longer. [FN17] According to one commentator, one of the first warnings came from England through Lord Coke. [FN18] “Faced with roughly thirty volumes of reported decisions in 1777 ... [, he] warned judges not to report all decisions.” [FN19] Whether Coke's prescient advice was heeded is unrecorded. Across the ocean, similar concerns over the volume of reported opinions had yet to begin because formal reporting was not the standard. [FN20]
       Recordation of opinions in the United States began developing slowly sometime after Coke's admonition. [FN21] In 1894, the Federal Reporter began reporting the cases of the United States Courts of Appeals. [FN22] Not surprisingly, by 1915, “[s]imilar concerns about the growing wealth of case law appeared on this side of the Atlantic Ocean.” [FN23] Unlike England, the United States had no individual such as Lord Coke to warn the bench to slow its reported output, but did have the Judicial Conference of the United States, [FN24] which soon found that a response was needed to the mounting concern over the number of published *185 opinions in the United States. [FN25]
       This growing concern prompted the Judicial Conference to convene in the mid-1960s with unpublished opinions as one item on its agenda. [FN26] The precise impetus for the consideration of the issue is difficult to determine because the number of unpublished opinions produced before 1964 is unknown. [FN27] However, with a mounting case load and mounting opinion production, the Judicial Conference convened in 1964 and resolved “[t]hat the judges of the courts of appeals and the district courts authorize the publication of only those opinions which are of general precedential value and that opinions authorized to be published be succinct.” [FN28] Gradually, the suggestion of the Judicial Conference was implemented within the circuits by the development of “procedures for reducing the number of published opinions.” [FN29]
       Unfortunately, the initial attempts at regulation proved insufficient to stem the tide of publication. [FN30] This prompted the Federal Judicial Center to recommend the Judicial Conference request “each circuit to review its publication practices and make modifications aimed at reducing the number of opinions published and restricting citation of unpublished decisions.” [FN31] Meanwhile, the Advisory Council on Appellate Jurisdiction, a related arm of the Center, presented a report entitled Standards for Publication of Judicial Opinions. [FN32] This report laid out a number of criteria by which courts could decide the merits of publishing a particular opinion. [FN33] In tandem, the initial Judicial Conference resolution and subsequent action by the Federal Judicial Center inspired the development of various criteria to guide judicial decision-making on publication and, later, the development of various rules regarding the *186 subsequent use of the opinions within the circuits. [FN34]
       The rules promulgated by the circuits split in directions matching the character of their respective circuits and the needs and opinions of the legal community within them. [FN35] However, general areas of difference can clearly be observed. In nine of the thirteen circuits, full and open citation to unpublished opinions is barred by the rules. [FN36] In two additional circuits, citation also is limited unless the opinion is of a very specific type. [FN37] Of these eleven circuits, nine allow the use of unpublished opinions to establish res judicata or collateral estoppel or if the subsequent case otherwise relates back to the earlier case. [FN38]*187 This rule effectively limits the use of unpublished opinions to only those situations in which the opinion serves as evidence of a prior disposition. In addition, six of the eleven circuits also allow the use of unpublished opinions to be used as persuasive authority or in the absence of another opinion stating the appropriate precedent. [FN39] Although this rule allows broader use, it still bars the full use of the opinion or otherwise limits its use to contexts in which the opinion can only apply as an example of the precedent. [FN40] Finally, two circuits have no rule limiting citation—silence that may be interpreted as allowing full citation. [FN41] Except for these two circuits, the circuit rules bar full citation of unpublished opinions except for very limited, enumerated situations.
III. THE ARGUMENTS SURROUNDING THE RULES ON UNPUBLISHED OPINIONS
       The arguments for and against the rules limiting citation of unpublished opinions are plentiful and have been discussed in a number of different contexts by a multitude of judges and commentators. [FN42] A short overview of these positions will be helpful to set the overall context in which the debate has *188 developed, especially because many of these arguments reappear in the background of the Anastasoff panel opinion. [FN43] At least three key justifications for the use of unpublished opinions and the rules related to them have developed through the literature.
A. The Arguments in Favor of Limiting Citation of Unpublished Opinions
       One commentator traced the historical justifications for limiting citation to unpublished opinions to reducing costs and avoiding unfairness. [FN44] This theory focuses on two concerns. [FN45] The first concern is that a market for unpublished opinions will develop if such opinions are given precedential value, thereby hindering judicial efficiency and access to the judicial system by those persons who cannot afford to take part in the new publication scheme. [FN46] The theory rests on the presumption that if unpublished opinions can be openly cited, some source may be compelled to ensure that the opinions are formally published, accessible, and cross-referenced like the current system of regional or specialized reporters. [FN47] As the system is now, both public and private libraries striving to remain current are required to spend significant amounts of money. [FN48] Creating even more publications to add to the shelves and update regularly would create a substantial burden on these outlets. [FN49]
       The second concern of this theory, directly related to the first, is that allowing citation to unpublished opinions may promote unfairness. [FN50] This view foresees that “[p]rohibiting citation benefits the parties and attorneys by saving time and resources because repeat litigants may develop a library.” [FN51] On the other hand, those persons who are not repeat litigants might be faced with expending additional time and resources in an effort to keep pace with a repeat *189 litigant's ability to access otherwise unpublished opinions. [FN52] A potential perpetrator of such a scheme would be the federal government, particularly federal agencies, which would be able to develop its own system of cataloging unpublished opinions to the detriment of its opponents. [FN53]
       Every supporter or critic of the role of unpublished opinions balances the needs of the system against the fairness to the litigants. The “access” line of supporters, namely those previously discussed, exemplifies a view placing utmost importance on fairness. [FN54] Another voice in support of the rules comes from the judiciary itself. Support for the judiciary's principal argument for the rules rests primarily upon the needs of the system. [FN55]
       The judiciary's first-hand experience with the rules leads many to tip the scale in favor of maintaining the integrity of the system despite sacrificing a body of law that could otherwise be used by litigants. [FN56] Many “judges assert that the development of the law is not impeded when redundant, straightforward, or unimportant cases are unaccompanied by full, published opinions.” [FN57] In the judicial argument view, opinions which are marked unpublished are so marked in accordance with guidelines devised to block the publication of routine cases with unspectacular issues in favor of emphasizing relatively novel cases which truly deserve publication and continued citation. [FN58] As one judge has stated the matter:
        The true reason behind the selective publication policy is that it is wrong to ask publishers to publish, libraries to collect, and scholars to read opinions that merely labor the obvious, so far as they deal with the law at all, rehashing conclusions already reached in authoritative decisions of the same court or the Supreme Court. [FN59]
       One final, less cited source for support of the rules blends the views of commentators and members of the judiciary. [FN60] This argument proposes that if the system does not “discourage citations to unpublished opinions, then we are creating a type of second-class precedent.” [FN61] This theory predicts that a failure to *190 view unpublished opinions as nonprecedential would create a second-class form of precedent hampered by the inherent pressures of the burdened appellate system. [FN62] A general fear, stated by many commentators, is that because judicial resources are stretched, unpublished opinions receive less attention than opinions that are destined to be published. [FN63] This may result in opinions that are not fully reasoned and not well written. [FN64] Removing the rules limiting citation to such opinions may not alleviate the problem. Judges may feel additional scrutiny as more published opinions are produced more quickly, causing exceptional published opinions and unexceptional unpublished opinions to be averaged into a body of inferior precedents. Although this is far from an assured outcome, some judges admit to concentrating a greater amount of time on opinions set for publication. [FN65] Depending on one's viewpoint, this may be an admirable or a deplorable practice. Either way, removing the barriers to citation may cause a general decline in the quality of written opinions and the precedents therein.
       Ultimately, the arguments in support of the rules fall into three general categories: access, quantity, and quality. By suppressing citation, the rules as developed have alleviated these three concerns, making dispositions nonprecedential and all but worthless to anyone other than the parties involved in the particular case or statisticians studying the issue. [FN66] Access is preserved because the current networks for publication, although costly, can reasonably handle the number of published opinions while maintaining their current cost. [FN67] Quantity is naturally alleviated because there are simply fewer full-opinion dispositions that can be cited, reflecting the system's lack of concern for full consideration of “settled” issues. [FN68] Finally, quality is maintained because those opinions that are published receive the utmost attention. [FN69] Whether each of these values outweighs the arguments against the rules for citation is a battle that will continue in the aftermath of the Anastasoff disposition.
B. The Arguments in Opposition to Limiting Citation of Unpublished Opinions
       Indeed, there are also a number of critics of the development of the rules relating to publication and the prevention of citation. The criticisms are plentiful, *191 as is shown by one commentator's list of at least twelve different concerns. [FN70] Some of the most vocal criticisms of the rules have come from the bench itself as judges have posited arguments incorporating this galaxy of concerns. As one judge opined, “despite the policy in the majority of the Circuits, I remain convinced of the unsoundness of the no-citation rule.” [FN71]
       As noted previously, one of the principal arguments in support of unpublished opinions and the rules limiting citation is centered on accessibility and fairness to litigants. [FN72] Two primary arguments are advanced to counter these concerns. First, although increased expenses may hamper accessibility and fairness or create increased competitive advantages for repeat litigants, such inequities are already present in the system and are no excuse for limiting the use of unpublished opinions. [FN73] Moreover, any alteration in the current balance between cost and access is unlikely to make a vital difference. [FN74] This argument does not posit a solution to what many might consider a larger defect inherent in the publication system—it merely acknowledges the nature of the system and otherwise welcomes the change that increased access to unpublished opinions would create.
       The second argument also does not provide an absolute solution, but it does provide an explanation showing that there is a measure of hope for equalizing access. This argument considers expanding informational technologies as the key to increasing access among litigants. [FN75] Although technologies such as Westlaw and LEXIS may be costly, new mediums of communication, whether they are other competing publishers, the Internet, CD-ROMs, or other media, force prices down and thereby increase access. [FN76] Ultimately, this argument foresees that access problems may become a thing of *192 the past based upon the strength of technology in the future. [FN77]
       Another of the principal arguments in favor of the rules—that the courts should not repeat dispositions of cases that are all but identical—is countered by the reality that almost no single case is truly identical to one previously considered. [FN78] Nearly every case has some twist of procedure or facts that could potentially apply in future cases in which the current rules would bar its precedential value. [FN79] Those same nuances can also play an important role in showing litigants and commentators the courts' views on particular areas of the law. [FN80] Although unpublished opinions are rarely not published in some form, the possibility that opinions can slip through the cracks may deprive court watchers of the opportunity to determine the courts' view on a particular law or area of law. As one judge observed:
        To be sure, there are many cases that look like previous cases, and that are almost identical. In each instance, however, it is possible to think of conceivable reasons why the previous case can be distinguished, and when a court decides that it cannot be, it is necessarily holding that the proffered distinctions lack merit under the law. [FN81]
       Opponents of the rules limiting citation also counter arguments in favor of quantity and quality. [FN82] Just as some of the principal defenders of the rules on those grounds are members of the judiciary, some of the principal detractors are as well. As one judge reflected,
        Those in favor of this shortcut argue that the pressure of appeals requires it. I think the practice of not publishing these opinions is deleterious because it may lead to a sloppiness in analysis in the appellate courts: counsel are not present to suggest corrections, and the absence of the discipline of writing and rewriting may lead the panel, which is not conversant with the day-to-day details of a litigation, to overlook certain practical aspects of the problem. [FN83]
        *193 Thus, the overloaded nature of the judicial system creates a benefit: increased scrutiny leading to better developed opinions and more lasting contributions to the legal canon. This same benefit “leads to better, more consistent opinions because it holds judges accountable to the public which they serve. This accountability, in turn, dispels the perception of the judiciary as a self-regulating, secret society, and it legitimizes the judicial branch of the government in the eyes of its citizens.” [FN84]
       Finally, there is one less often cited argument in opposition to the rules that ties directly to two other previously mentioned detractions. As one commentator observed, “[s]tability, certainty, and predictability are prerequisites to the consent of the public to be governed by law, including judge-made law.” [FN85] As noted, unpublished opinions and rules limiting the citation of such opinions remove a good measure of accountability from the system. [FN86] Litigants, commentators, and judges may be barred from revisiting and reanalyzing previously considered areas that are in need of revision. The rules on unpublished opinions remove the stability, certainty, and predictability which otherwise ensure continued efficiency and functionality within the system. [FN87]
       Those commentators opposed to citation of unpublished opinions thus present a network of counterarguments to the arguments advanced in favor of the rules. Access to the system may not be affected because a market for all opinions, published or unpublished, already exists whether by print or electronic media. [FN88] Despite the growing cost of such services, the system as a whole maintains these services, and all litigants face the costs associated with their use. [FN89] Concerns about access are ultimately issues to be taken up in another context, not within a debate over published and unpublished opinions that have similar accessibility for all parties. Quality and quantity concerns are countered by arguments that consider the evil of an overloaded system to be a virtue that forces judges to be more deliberate in their dispositions. [FN90] Again, these arguments remain even after Anastasoff. Yet understanding the milieu created by the arguments supporting and opposing the rules properly sets the stage for the Eighth Circuit's Anastasoff disposition.
*194 IV. A CRACK IN THE DAM: ANASTASOFF V. UNITED STATES
A. The Panel Opinion
       In May 2000, a panel of three judges of the United States Court of Appeals for the Eighth Circuit heard oral arguments in Anastasoff v. United States, [FN91] an appeal from the United States District Court for the Eastern District of Missouri. [FN92] At issue in the case was the operation of the mailbox rule [FN93] within the context of a tax filing. [FN94] Faye Anastasoff, a taxpayer seeking a refund of taxes she had overpaid in 1993, mailed her claim filing before the three-year deadline imposed under the relevant United States Code section. [FN95] The rule typically “saves claims like Ms. Anastasoff's that would have been timely if received when mailed; they are deemed received when postmarked.” [FN96] However, the Internal Revenue Service (IRS) did not process Ms. Anastasoff's filing until one day after the deadline imposed by the Code. [FN97] For this reason, her claim was precluded and she was barred from recovering her overpaid taxes. [FN98]
       In response to the denial of her claim, Ms. Anastasoff filed suit, claiming her filing was timely by operation of the mailbox rule. [FN99] The district court disagreed. [FN100] Not surprisingly, the decision was appealed. [FN101] Her appeal was assigned to a three-judge panel that included Judge Richard Arnold, one of a number of judges on record as opposing unpublished opinions. [FN102]
       Although the oral argument in the Anastasoff case was apparently relatively standard, one event stuck out. In the midst of the questions posed to the attorney for Ms. Anastasoff, Gregory Hewett, Judge Arnold presented an unexpected query. [FN103] Judge Arnold's question focused on Christie v. United States, [FN104] an unpublished opinion produced by another Eighth Circuit panel. [FN105] In *195Christie, the panel rejected the argument, now advanced by Ms. Anastasoff, that the mailbox rule should apply to “fulfill its remedial purpose, [that is], to save taxpayers from the vagaries of the postal system.” [FN106] Hewett was apparently somewhat stunned by Judge Arnold's question. [FN107] He cautiously reminded Judge Arnold that Christie was an unpublished opinion and by rule of the Circuit was “‘not binding on [the] court.”’ [FN108] Judge Arnold was not satisfied with such a technicality. He stated his disagreement with Hewett's answer, at the same time disagreeing with the Eighth Circuit's rule limiting citation. [FN109] After this short diversion, the oral argument continued normally. [FN110]
       Three months later, the panel rendered its opinion, deciding in favor of the United States “[b]ecause of the unpublished Christie precedent that favored the IRS position.” [FN111] The opinion rested on a masterful exposition of the pratfalls, dangers, and, ultimately, unconstitutionality, of unpublished opinions. [FN112] Not surprisingly, Judge Arnold wrote the opinion of the court. [FN113] The opinion allocated approximately 225 words to the task of deciding the actual case at hand, finding that, because of the Christie precedent, Ms. Anastasoff's claim was properly found invalid, affirming the earlier opinions of the district court and the IRS. [FN114] The rest of the opinion, nearly 2900 words, focused on the constitutionality of the rules limiting the citation of unpublished opinions and, more specifically, a direct repudiation of the Eighth Circuit rule. [FN115]
       Judge Arnold's argument focused on Article III of the Constitution and the powers delegated to the judgeships it authorizes. [FN116] The opinion also considered the doctrine of precedent at length: its derivation, its history, and its importance to the legal system. [FN117] Melding these two points together, Judge Arnold began by observing that “[t]he doctrine of precedent was well-established by the time the Framers gathered in Philadelphia .... [I]t was the historic method of judicial decision-making, and well regarded as a bulwark of judicial independence in past *196 struggles for liberty.” [FN118] As Judge Arnold explained, precedent was the backbone of the judicial process, the lifeblood of the first judges observing and applying the law and every judge since them. [FN119] Most importantly, adherence to precedent was a principal impliedly codified in Article III because “[t]he Framers thought that, under the Constitution, judicial decisions would become binding precedents in subsequent cases.” [FN120] To not apply those opinions in subsequent cases was “a dangerous union with the legislative power.” [FN121] Judge Arnold detected such a dangerous union in the rules regulating the use of unpublished opinions. [FN122] For that reason, the Anastasoff panel concluded that any rule lessening the precedential value of an opinion of an Article III judge violated Article III and was unconstitutional. [FN123]
       However, Judge Arnold was careful to describe some limits to the panel's statement. [FN124] With these limitations, Judge Arnold appeared to be making a preemptive strike against those critics who might conclude that the panel opinion went too far in its consideration of the rules limiting citation. [FN125] First, he acknowledged that there were legitimate reasons for courts to continue labeling opinions as unpublished and not physically publishing the opinions in one of the standard regional or subject matter reporters. [FN126] The opinion was not focused on the failure to print opinions, but instead on the failure to properly value opinions whether marked “for publication” or “not for publication.” [FN127] With this point, Judge Arnold countered any argument that the Anastasoff rule would only exacerbate the crisis of volume plaguing the federal court system. [FN128]
       On a second, perhaps lesser point, Judge Arnold sought to sooth any accusation that the opinion was an indictment of a secret judicial society. [FN129] In Judge Arnold's view, the presumption that such a secret society existed was inaccurate. [FN130] The panel opinion was not responding to such an inaccuracy. [FN131] Instead, the panel was simply recognizing the precedential value of all judicial *197 opinions. [FN132]
       Third, and perhaps most importantly, Judge Arnold made the bold assertion that those who argue, “it is simply unrealistic to ascribe precedential value to every decision” should no longer fall back on such an excuse. [FN133] The solution to this problem was to create additional judgeships or for judges “to take enough time to do a competent job with each case.” [FN134] Whereas Judge Arnold sought to alleviate concerns in his other points, this third point was a clear indictment of what many considered the true source of much of the unpublished opinion controversy: the lack of judges to counteract the crisis of volume. [FN135] Judge Arnold stated what many thought: the best, truest solution to the problem is for Congress to add additional judgeships. [FN136] Perhaps then, some of the pressures upon judges to rush their opinions or simply stamp them “unpublished” might dissipate.
       Finally, Judge Arnold assured that the court did not intend to create “some rigid doctrine of eternal adherence to precedents.” [FN137] Instead, “[i]f the reasoning of a case is exposed as faulty, or if other exigent circumstances justify it, precedents can be changed.” [FN138]Anastasoff did not stand for undying adherence to precedent; it stood for undying respect for precedent if the precedent was still valid. [FN139]
B. The Immediate Aftermath of the Panel Opinion
       The Anastasoff opinion was subject to almost immediate attention. [FN140] Most of this attention came in the form of praise for Judge Arnold's willingness to consider the constitutionality of unpublished opinions and the rules limiting citation and pinpoint some of the fundamental flaws of the system. [FN141] The first, and perhaps the best, compliment stated in response to Judge Arnold's opinion was a concurrence, written by his colleague on the panel, Circuit Judge Gerald Heaney. [FN142] Judge Heaney observed that Judge Arnold's opinion “has done the *198 public, the court, and the bar a great service by writing so fully and cogently on the precedential effect of unpublished decisions.” [FN143] Additional reactions to the Anastasoff opinion soon followed and were typically glowing.
       One commentator hailed the opinion as “a brilliant and very important opinion that captures the crux of what is wrong with unpublished opinions” and predicted that “[i]t will have a huge impact nationwide.” [FN144] As another commentator stated, the reasoning in the opinion “calls into question every federal district or circuit rule that purports to relegate some decisions to nonprecedential status.” [FN145] Still another commentator concluded that the opinion was “exactly the right step forward necessary in improving the accountability of the courts.” [FN146] Perhaps of paramount importance, “[i]t would be a foolhardy lawyer in the [Eighth] Circuit—or other circuits— who did not go through the unpublished opinions from now on.” [FN147]
       Those opposing the rules limiting the citation of unpublished opinions seemed to have won out. The opinion of the panel constitutionalized the issue in a way that had not previously been explored. [FN148] Judge Arnold's careful opinion laid out a cogent argument for the fundamental unconstitutionality of preventing the use of unpublished opinions as precedent. [FN149] A crack in the dam had appeared. All that was left was for the pressure of subsequent citations of the Anastasoff opinion on the federal appellate, federal district, and state court levels to burst any lingering impediment to full and open use of unpublished opinions.
       Such citations came relatively fast and furious. As of October 1, 2001, Anastasoff has been cited by at least thirty-five courts in any number of broad contexts. [FN150] However, despite its quick use by a number of courts, en banc *200 review, and perhaps even Supreme Court review, loomed large over the opinion. [FN151] Not only was the portion of the opinion considering precedent groundbreaking, the core of the case—the issue raised by Ms. Anastasoff and previously decided in the Christie case—was likewise contentious. [FN152] In fact, the same complimentary concurrence produced by Judge Heaney was prompted in part by his plea for en banc consideration of the core mailbox rule issue. [FN153] Not surprisingly, en banc review was granted. [FN154]
*201 C. The En Banc Opinion
       Despite the well-written exposition on precedent and unpublished opinions and the determination that a rule limiting their citation was unconstitutional, the en banc court negated the Anastasoff principle. [FN155] As he had with the panel opinion, Judge Arnold authored the en banc statement of the Circuit. [FN156] Explaining that the panel was faced with two conflicting circuit courts' precedents in its initial disposition, Judge Arnold first noted that the earlier panel had considered that the opinion stating the proper application of the mailbox rule was one to be made by the en banc court. [FN157] In the meantime, the United States had agreed to pay back Ms. Anastasoff the money she lost due to her late claim, and the IRS adopted the rule of another case contradicting Christie. [FN158]
       The question now posed for the court was whether the appeal was moot. [FN159] Ms. Anastasoff argued it was not, first and foremost because “the issue of the status of unpublished opinions is of great importance to the bar and bench.” [FN160] On the second part, there was the important issue of the availability of attorney's fees. [FN161] Unfortunately for Ms. Anastasoff, her arguments were not persuasive. The en banc court decided that the case was moot. [FN162]
       In the opinion, however, Judge Arnold carefully chiseled around the issue of unpublished opinions to avoid an absolute repudiation of the argument earlier advanced by the panel. [FN163] He first observed that there was no longer a dispute over the overpaid taxes owed to Ms. Anastasoff or the rule to apply in subsequent mailbox rule situations. [FN164] Further, any claim for attorney's fees could be made in the district court on remand. [FN165] The core controversy in Ms. Anastasoff's case had disappeared. [FN166] As far as the role of unpublished opinions, Judge Arnold was unequivocal:
        *202 The controversy over the status of unpublished opinions is, to be sure, of great interest and importance, but this sort of factor will not save a case from becoming moot. We sit to decide cases, not issues, and whether unpublished opinions have precedential effect no longer has any relevance for the decision of this tax refund case. [FN167]
       In the same way he had boldly asserted the unconstitutionality of the Eighth Circuit rule in the panel decision, Judge Arnold likewise made a bold retreat from the issue. [FN168] Yet, in his actual disposition—finding the case moot, vacating and remanding the panel opinion, and requesting the district court also declare the case moot—Judge Arnold left one glimmer of hope: “The constitutionality of that portion of Rule 28A(i) which says that unpublished opinions have no precedential effect remains an open question in this Circuit.” [FN169] Ultimately, the court left the door open for future considerations of the issue, maintaining its viability and fostering ongoing debate.
V. AFTER ANASTASOFF: WHAT IS THE FUTURE OF UNPUBLISHED OPINIONS?
A. The Reverberating Effect of Anastasoff
       Although the en banc court vacated the Anastasoff panel opinion, the debate over unpublished opinions and citation to those opinions is ongoing. For this reason, it is important to conclude with some thoughts on the debate to inform future considerations of the issue. Certainly the issue remains viable in the Eighth Circuit. [FN170] The almost immediate citation of the Anastasoff panel statement shows that it already had impact in the Eighth Circuit just days after its disposition. [FN171] Luckily, Judge Arnold's en banc opinion did not bury the question of the constitutionality of the rules limiting citation. Instead, the opinion effectively sent a signal for future cases, acknowledging that the issue is still open. This leaves a tantalizing opportunity for the issue to be revisited soon. If it is, the arguments for and against the Eighth Circuit rule raised by Judge Arnold and other judges and commentators might serve as a blueprint for countering arguments for or against the rule.
       Moreover, additional citations to the opinion by other courts suggest that a number of courts were also clinging to the Anastasoff opinion as a foundation for striking at rules limiting the use of unpublished opinions. [FN172] Some of these courts *203 cited Anastasoff for the rule it provided, some courts used it as a basis for their own repudiations of their circuit or court rules, and some simply cited it for the persuasive argument presented, acknowledging the authoritativeness of Judge Arnold's opinion. [FN173] Although the Anastasoff panel opinion has no precedential value, the opinion and the statement found within the opinion maintain their importance in the long term beyond any effect as a precedential rule.
       Indeed, given time and effect, it is possible the crack in the dam created by Anastasoff was sufficient to undermine and perhaps eliminate rules limiting the precedential value of unpublished opinions. The rules of eleven circuits and countless additional courts might still be considered threatened. [FN174] Other judges, in contexts beyond written opinions, have stated skepticism over the rules limiting citation. [FN175] As with the Eighth Circuit, Judge Arnold's blueprint might also be used as ammunition against additional courts' rules limiting citation.
       Of course, there remain still lingering doubts over the propriety of lifting restrictions on the citation of unpublished opinions. Despite the positive reaction to Anastasoff, many of the arguments in favor of the rules limiting citation remain. [FN176] Moreover, those in favor of upholding rules limiting full citation continue to hold a hard line against any change. Just as quickly as others rushed to support the opinion, at least one commentator replied with a bevy of criticism leveled at Judge Arnold's panel opinion. [FN177] Undoubtedly, the debate surrounding unpublished opinions is alive and well.
*204 B. Lingering Arguments: Strengthening the Anastasoff Argument
       Between the two extremes of hearty support and heartfelt detraction is the argument that, despite the well-reasoned Anastasoff opinion, it did not consider all of the other arguments, especially other constitutional arguments, for or against the non-citation rules. One key argument focuses on the due process guarantees extended by the Fifth and Fourteenth Amendments. [FN178] As one commentator observed, “the Supreme Court has frequently held” these clauses “forbid any governmental statutes, laws, rules, or policies from being so vague and uncertain that persons of ordinary intelligence cannot determine what conduct is required or prohibited.” [FN179]
       Arguably, the rules limiting citation violate due process in addition to Article III because they remove necessary certainty from the law by restricting their effectiveness as precedent. [FN180] The opinions might be accessed, but those opinions cannot be depended upon as the law. An individual citizen, or perhaps an individual practitioner, may have difficulty determining “what conduct is required or prohibited” because the precedent may be vague. [FN181] This result contravenes the due process guarantee. [FN182]
C. Unpublished Opinions in the United States Supreme Court
       Additional speculation may be had into what result might come from a consideration of the unpublished opinions debate by the United States Supreme Court. The Anastasoff opinion came perilously close to being presented for the Court's consideration. Save the IRS' willingness to pay Ms. Anastasoff despite her late filing, the issue very well might have been presented for certiorari. [FN183] If the issue were to reach the Supreme Court, what would be the likely outcome?
       Obviously, there is no clear way to pinpoint what result the Supreme Court *205 might reach. However, there are some clues that assist in making a reasoned prediction. First, there are two cases where the Court has been faced with the issue but avoided making any opinion. [FN184] In both cases, the Court could have effectively disposed of the issue yet failed to do so for unknown reasons. In the absence of any case-based consideration, any speculation must focus on the views of the individual Justices.
       Justice John Paul Stevens made the clearest statement by a current Justice on the issue in his dissent in County of Los Angeles v. Kling. [FN185] In Kling, Justice Stevens took to task the Ninth Circuit Court of Appeals, which had previously disposed of an issue before it in a very brief statement because “the members of the panel decided that the issues presented by this case did not warrant discussion in a published opinion that could be ‘cited [in accordance with the Circuit's rules.]”’ [FN186] In response to this action, Justice Stevens replied, “the decision not to publish the opinion or permit it to be cited—like the decision to promulgate a rule spawning a body of secret law—was plainly wrong.” [FN187] Although such a statement does not guarantee that Justice Stevens would be opposed to any rule relating to unpublished opinions brought before the Court today, it does indicate he has some reservations in regards to any rules limiting citation.
       On the other side of the issue, Justice Ruth Bader Ginsburg, while she was still a judge on Court of Appeals for the District of Columbia Circuit, argued that, although judges have an obligation to reason why they decide as they do, such an obligation does not preclude sound arguments for restricting the use of unpublished opinions. [FN188] Again, Justice Ginsburg's opinion, presented over fifteen years ago, is far from a clear statement in favor of the rules within the context of a Court opinion. However, this statement indicates that at least one of the Justices may be more likely to uphold a rule limiting citation at issue.
*206 D. Is There a Way to Compromise?
       Perhaps the best solution to the debate over the role of unpublished opinions would be to develop a general rule for all courts. Yet, the development of a uniform, constitutional rule to satisfy all critics is as contentious as the rules currently in effect. One commentator has argued that “[t]he best rule ... appears to be the free citation of unpublished opinions as persuasive authority. Those rules that prohibit only the citation of unpublished opinions as precedent are the most desirable.” [FN189] Another commentator has posited that “[a]n optimum uniform rule would create a presumption in favor of publication and would require that a nonpublication choice be panel-unanimous. It would also list an objective set of criteria for mandatory publication.” [FN190] Again, as with the general debate over the rules limiting the citation of unpublished opinions, at least two sides of the issue appear. Moreover, some might argue that the system already has erected checks upon the publication decision by way of various courts' chosen publication criteria. [FN191] Arguably, these factors are an effective compromise that provides independent factors upon which to make a reasoned publication decision. Clearly, the possibility of a general rule is as contentious as the current debate over the role of unpublished opinions and is likely to prompt even greater debate as myriad courts and viewpoints fight to attain representation in any resulting rule.
VI. CONCLUSION
       Ultimately, perhaps the greatest benefit of the Anastasoff case is that it has reawakened an interesting and important debate about an issue that has a broad effect on judges, practitioners, and anyone else having even the most minor role in the court system. Although the crack in the dam was a relatively minor one, and one that was quickly patched, the debate has been stirred and is sure to remain at issue again for some time. Perhaps the issue will have to be resolved by the Supreme Court. Perhaps it will simply simmer and fade into the background as it has in the past. Either way, some will continue to chip away at the dam while their opponents come along behind and try to patch any cracks created.
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