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       It was Saturday night, and my wife and I had gone out to the movies with Susan Victor and her husband. Victor was a partner in a boutique appellate firm in downtown Denver. Her practice was growing exponentially, and she was having trouble saying “no” to new business. She had spent all day Saturday in the office and was in the mood for something that would take her mind off her work. We chose “Adaptation,” a quirky film in which the screenwriter writes himself into a plot about the process of screenwriting.
       After the movie, we had planned to go the coffee shop just down the street. As we emerged from the darkness of the theater, I found myself walking next to Tim Flegleman. He greeted us enthusiastically and, with his usual lack of social grace, asked where we were going.
       “Great,” he said when he discovered our destination. “I was in the mood for a latte. Mind if I join you?” Victor looked at me, raised her eyebrows in resignation, and invited Flegleman to come along.
       After ordering our drinks and getting settled in a corner booth, we had a lively discussion about the movie. Flegleman did not participate, but looked like an anxious puppy. I knew what was coming as soon as Flegleman saw a break in the conversation.
       “I hope you won't mind if I change the subject,” Flegleman began, “but I would really like to get some input on an appellate question.”
       Flegleman had unshakable but misplaced confidence in his abilities as a lawyer. He lost most of his cases and was, in the words of one judge, a “frequent filer” in the Court of Appeals. Once Flegleman started an appeal, he usually veered off in the wrong direction like an out-of-control missile. If it were not for advice from Susan Victor and several other appellate specialists- which Flegleman managed to wheedle for free-Flegleman would have lost most of his appeals as well.
       Victor hesitated, clearly reluctant to think about anything remotely connected with work, but her good manners prevailed. “What's on your mind, Tim?” she asked.
       “It's about unpublished opinions,” Flegleman began.
       Victor straightened up. “That's a subject I've been reading and thinking about, Tim. What's your question?”
       “Well, I'm working on three appeals to the Ninth, Tenth, and D.C. Circuits from a series of related securities cases for the same client. The issue in all three cases is kind of unusual, and I haven't found any published cases on point. I did find three unpublished cases almost squarely on point, though. Two of these cases-from the Second and D.C. Circuits-go my way. I found them through Internet research on Westlaw® and Lexis/Nexis™. The third unpublished case goes against me. It's from the Fifth Circuit. I'm not sure why, but that one isn't on any of the Internet research services. I only know about it because my client got a copy directly from one of the parties. I assume the D.C. Circuit case will be somewhat persuasive in that court, but I was wondering how persuasive these cases will be when I cite them to other circuits.”
       “This subject is a lot more complicated than you may realize,” Victor said. “Before talking about persuasiveness, we first have to talk about whether you can even cite those cases.”
       Flegleman assumed his characteristic look of puzzlement. “I don't understand. These are the only cases in the whole country on my particular issue. I looked up the rule in the Tenth Circuit, which says that I can cite an unpublished case if it has persuasive value concerning a material issue that has not been addressed in a published opinion.” [FN1]
       “That's true, Tim. But when you are dealing with unpublished cases decided by other circuits, you have to take into account those circuits' rules as well. One of the most peculiar rules-which unfortunately applies to you-is the Second Circuit's. It prohibits citation of that circuit's unpublished cases not only in the Second Circuit itself, but also in ‘any other court.’ [FN2] Under the Tenth Circuit's rule, you could cite all three unpublished cases, but using the Second Circuit unpublished case would violate the Second Circuit's rule.”
       Flegleman's eyes widened, and he looked slightly pale. “I had no idea I had to look up the local rules of a federal circuit before citing that court's unpublished opinion.”
       “Oh, that's just the beginning, Tim. You said that one of your appeals is in the Ninth Circuit. Well, that court strictly prohibits citation of all unpublished opinions, even if they are the only *40 cases on point. [FN3] If you violate that rule, the Circuit may discipline you.” [FN4]
       “So I can cite two of the three cases in the Tenth Circuit, but I can't cite any of them in the Ninth Circuit?”
       “It would seem so. What's the date of the Fifth Circuit case you want to cite?”
       “1995,” Flegleman answered.
       “The Fifth Circuit doesn't release any of its unpublished decisions to the Internet research services, which is why you couldn't find that case online. Even so, it has a rule that unpublished cases decided before 1996 constitute binding precedent within the circuit, while cases decided in 1996 and afterward do not. [FN5] Since it's a 1995 case, it could be cited to the Fifth Circuit, but not to the Ninth. In fact, if you were litigating in the Fifth Circuit, the outcome of your case would be controlled by that unpublished case, even though it couldn't be found through normal research.” [FN6]
       “That's-that's ridiculous,” Flegleman sputtered.
       “Anyway, you can't cite any of the unpublished cases in the Ninth Circuit.”
       “How can an appellate court forbid me from citing cases that were decided in my client's favor? That kind of rule can't possibly be constitutional.”
       “One panel of the Eighth Circuit agreed with you. [FN7] That won't do you any good in your appeal in the Ninth Circuit, though. It considered the same issue and held that its rule forbidding citation of unpublished decisions is constitutional.” [FN8]
       Flegleman stared vacantly over Victor's head. “What about the D.C. Circuit? That's where my third appeal is pending.”
       “What is the date of the unpublished D.C. Circuit case you want to cite?”
       “1998. It's newer than the Fifth Circuit case I mentioned.”
       “Well, that's ironic,” Victor said, “because you won't be able to cite that case to the D.C. Circuit. It has a rule prohibiting citation of its unpublished opinions decided prior to 2002. [FN9] So you can cite the D.C. Circuit case to the Tenth Circuit, but you can't cite the case to the circuit that decided it.”
       “This is screwy,” Flegleman said. “In the Fifth Circuit I can cite that court's unpublished decisions that are older than 1996, while in the D.C. Circuit the only unpublished cases I can cite must be more recent than 2001.”
       “I agree. It makes no sense at all.”
       “What about the other two unpublished cases from the Second and Fifth Circuits? Can I cite them to the D.C. Circuit?”
       “More bad news,” Victor said, shaking her head. “The D.C. Circuit allows citation of unpublished opinions by other circuits only under the circumstances and for the purposes permitted by the court issuing the decision. [FN10] Your Second Circuit case is definitely out because the Second Circuit wouldn't allow it to be cited. You could cite the Fifth Circuit case in that circuit because it's older than 1996 and could be cited in the Fifth Circuit. So, I guess you can also cite it to the D.C. Circuit.”
       “This is absurd,” Flegleman exploded. “The Fifth Circuit case is the only one that goes against me. You mean to say I can cite the one adverse decision, but I can't tell the D.C. Circuit there are two other unpublished cases going my way?”
       “That's right, Tim.”
       As Flegleman digested this news, a crafty grin gradually appeared on his face. “But the Fifth Circuit case can't be found because it's not in any of the computer research services. I only know about it by chance. Since it's outside the circuit, I don't have to cite it to the D.C. Circuit.”
       “I'm not going to give you ethics advice, Tim. But I am very concerned that two circuits-the Fifth and Eleventh-don't release their unpublished decisions to online research services. Large institutional parties like the IRS can amass extensive files of such decisions because they are parties in so many appeals. They have a big advantage over private litigants, who have no way of finding the same cases. The institutional parties can cite these cases when they are favorable and stay silent when they are unfavorable.
       “I also object to the whole patchwork system of conflicting local circuit rules,” Victor continued. “It's almost impossible to keep them straight. Anyway, you can partially evade a rule barring citation of an unpublished opinion by using the reasoning of the unpublished case in your brief. Heck, you can probably lift text right out of the case. You just can't tell the court where your words come from.
       “Also, as you have just discovered, there seems to be no rational basis for many of the rules. Here's another head-scratcher for you. If the two unpublished federal cases that you are prohibited from citing to the D.C. Circuit had been decided by state courts, it appears that the D.C. Circuit would let you cite them, even if the decisions could not be cited to the courts that decided them.”
       “I had no idea this area of appellate practice was so complicated,” Flegleman said.
       “It is, and needlessly so,” Victor said. “A recent report by the American College of Trial Lawyers recommends adoption of a uniform nationwide rule requiring all circuits to release their unpublished decisions to the computer research services. It also argues that litigants should be permitted to cite any unpublished decision to any federal court, for whatever persuasive value the case may have. [FN11] I agree with the College's recommendations.
       “Unpublished opinions, which are not reviewed and approved by other judges beyond the panel, are a necessary evil because of the huge increase in the volume of appeals. The Third Circuit, for example, issued 350 published and just three unpublished decisions in 1970. In 2000, that Court issued 277 published decisions and 1,148 unpublished decisions-a four-fold increase in overall volume. [FN12] Originally, the idea was that unpublished opinions would be limited to those in which the outcome is clear, the decision merely applies well-established law to particular facts, and the case adds nothing to the existing body of case law.
       “It hasn't turned out that way. We all know of unpublished decisions that decide novel points of law. Some unpublished decisions have dissenting opinions. The U.S. Supreme Court sometimes grants certiorari in cases where the court of appeals opinion was unpublished. It's plain to me that many unpublished decisions are of great interest to litigants. They may not have the same degree of authority and reliability because they haven't been reviewed and approved by the whole circuit, but I believe litigants should be able to cite these cases and let the court decide how much weight to give them.”
       Flegleman thanked Victor and left the coffee shop. Our conversation returned to dissecting the movie, which had a through-the-looking-glass theme reminiscent of, but more satisfying than, Victor's disquisition on the conflicting rules about unpublished opinions. After a time, our coffees and lattes ran low, and we picked a date the following month to get together for another film.
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