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I. Introduction
       Judicial opinions that create precedent are the exception rather than the norm.  Starting in 1973, the United States Courts of Appeals began adopting limited publication rules. [FN1] These rules not only restricted the number of opinions that were published, they also denied precedential value to those opinions that remained unpublished. Since the inception of limited publication rules, the prevalence of unpublished opinions has escalated at an alarming rate. [FN2] Almost eight out of every ten federal circuit court opinions are unpublished. [FN3] To put this in perspective, there were more than 10,000 unpublished opinions issued by the federal courts of appeals in 1993 alone. [FN4] This translates to thousands of precedents lost. The doctrine of precedent is like a pointillist painting with judicial opinions as the carefully placed points providing depth. The fewer opinions that are given precedential value, the less focused and detailed the picture becomes.
        *196 In August of 2000, the Eighth Circuit Court of Appeals, in Anastasoff v. United States, [FN5] took an affirmative step towards providing unpublished opinions with precedential value. [FN6] Though Anastasoff was vacated as moot and is no longer good law, the opinion was the first opinion to address the constitutionality of denying unpublished opinions the power of precedent. [FN7] The court argued that denying precedential value to unpublished opinions “purports to expand the judicial power beyond the bounds of Article III, and is therefore unconstitutional.” [FN8] This Comment argues that denying precedential value to unpublished opinions is not a violation of Article III, but instead a violation of the protections guaranteed by the Fifth Amendment due process clause.
       Part II of this Comment explores the development of unpublished opinions, the argument set out in Anastasoff, and the historical roots of precedent. Part III.A demonstrates that the text and history of Article III are inadequate to show that the doctrine of precedent is inherent in the “judicial power.” Part III.B concludes that, while the Article III argument is insufficient, refusing to recognize unpublished opinions as precedent potentially violates both the procedural due process and equal protection guarantees of the Fifth Amendment.
II. Background
A. The History and Development of Unpublished Opinions
       The term “unpublished opinion” is, at times, a paradox. In fact, an unpublished opinion may, by an everyday definition, be published. The dictionary defines “publish” as preparing for public distribution, or bringing to the attention of the public. [FN9] Westlaw and LEXIS regularly make unpublished opinions available to the public. [FN10] If a newspaper was so moved, it would be free to reprint an unpublished opinion. [FN11] A legal journal or specialty reporter could distribute any unpublished opinion it desired. [FN12] By dictionary definition, each of these acts constitutes publication.*197 Yet, none of these acts would turn an “unpublished opinion” into a “published opinion.” “Unpublished opinion” is a legal term of art with very specific requirements. [FN13] For an opinion to be unpublished it must have two characteristics: (1) the court must have declared the opinion to be “unpublished”; and (2) the opinion must not be printed in an official reporter, such as the Federal Reporter. [FN14]
       The concept of limiting the publication of judicial opinions is not a modern one.  “Faced with roughly thirty volumes of reported decisions in 1777, England's Lord Coke warned judges not to report all decisions.” [FN15] As early as 1915, it was a common concern in the United States that no one lawyer or judge would be able to stay current with the flood of reported decisions. [FN16] These worries only grew as the number of cases coming through the courts escalated. [FN17]
       The workload on the federal courts of appeals has soared without mercy. In 1950 there were 2678 case filings in the federal courts of appeals. [FN18] By 1970, that number had swelled to 11,440. [FN19] In that same twenty years, the number of sitting federal circuit court judges only increased from sixty-four to ninety. [FN20] Put another way, the number of case filings per judge skyrocketed from 42 in 1950 to 127 in 1970. [FN21] It is therefore not a surprise that the 1970s proved to be the breaking point for the uniform publication of opinions. [FN22] It was at this time that “judges, scholars, and attorneys in the United States embarked on a serious effort to reduce the growing body of reported case law.” [FN23] This reduction, it was argued, would help keep the body of law manageable for the overburdened judges. [FN24]
        *198 In 1973, the Advisory Council for Appellate Justice distributed a report formally advocating the limitation of published opinions. [FN25] The report stated that “the judicial time and effort essential for the development of an opinion to be published for posterity and widely distributed is necessarily greater than that sufficient to enable the judge to provide a statement so that the parties can understand the reasons for the decision.” [FN26] In addition, the report set out guidelines for determining which opinions should be published and which ones should not. [FN27] The Advisory Council also recommended that these unpublished opinions not be precedent, and should therefore not be cited by parties or judges. [FN28] In denying unpublished opinions precedential value, the Advisory Council hoped to prevent repetitious restatement of the law, to give judges a lighter load, and to prevent unequal access to unpublished opinions. [FN29]
       In response to the Advisory Council report, every federal court of appeals implemented rules regarding the publication and citation of unpublished opinions. [FN30] The adopted rules generally included a set of guidelines for determining when and how to make a publication decision. [FN31] Most of the circuits also denied precedent to these new unpublished*199 opinions. [FN32] It is this last portion of the unpublished opinion rules that has caused significant controversy.
B. The Current Circuit Court Rules Regarding the Precedential Value of Unpublished Opinions
       Today, all thirteen of the federal circuit courts produce unpublished opinions. [FN33] However, not all of the circuit courts agree as to the precedential value of unpublished opinions. The precedential treatment of unpublished opinions tends to fall into three categories: (1) unpublished opinions are not precedent and cannot be cited except in related cases to support a claim of res judicata, collateral estoppel, or law of the case; [FN34] (2) unpublished opinions are not precedent but may be cited as persuasive authority if the unpublished opinion addresses a material issue in a way that no published opinion does; [FN35] and (3) while citation to unpublished opinions is disfavored, if a party believes that an unpublished opinion has precedential value as to a material issue of its case that no published opinion can offer, the unpublished opinion may be cited. [FN36]
1. Circuits in Which Unpublished Opinions Are Not Precedent and Should Not Be Cited
       Six of the thirteen circuit court rules fall into this first category. The Seventh Circuit Rule, a rule typical of this category, reads: “Except to support a claim of res judicata, collateral estoppel or law of the case, [[unpublished opinions] shall not be cited or used as precedent.” [FN37]
       In addition to the Seventh Circuit, the First, Second, Ninth, D.C., and Federal Circuits have similar rules greatly restricting citation to unpublished opinions. [FN38] These rules typically prohibit citation of the circuit's*200 unpublished opinions in any court. [FN39] Circuit rules in this first category seemingly would allow citation of an unpublished opinion from another court if the rendering court allowed citation. [FN40]
2. Circuits in Which Unpublished Opinions Are Not Precedent but May Be Cited as Persuasive Authority
       The Tenth Circuit originally allowed citation to unpublished opinions, but in 1986, the court, against a strong dissent written by Judge Holloway, adopted Rule 36.3, disallowing citation. [FN41]
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Tenth Circuit Rule 36.3 currently states:
        (A) Unpublished orders and judgments of this court are not binding precedents, except underthe doctrines of law of the case, res judicata, and collateral estoppel.  (B) Citation of an unpublished decision is disfavored. But an unpublished opinion may be cited if: (1) it has persuasive value with respect to a material issue that has not been addressed in a published opinion; and (2) it would assist the court in its disposition. [FN42]
       Five circuit court rules fall within this second category. The Eighth, Tenth, and Eleventh Circuit rules are almost identical. [FN43] The Third Circuit Rule is slightly different, but the effect is much the same. Third Circuit I.O.P. 5.3 states that the court does not consider unpublished opinions to be precedent, [FN44] and Third Circuit I.O.P. 5.8 makes it clear that the court itself tends not to cite unpublished opinions. [FN45] Third Circuit Rule 28.3(a), however, does provide the form to use when citing an unreported case in a brief. [FN46]
       The Fifth Circuit rule applies this second approach to all unpublished opinions issued on or after January 1, 1996. [FN47] However, all unpublished*201 opinions issued before January 1, 1996 are given precedential value and fall into the third category. [FN48]
3. Circuits in Which Unpublished Opinions Have Precedential Value
       As mentioned above, in the Fifth Circuit, all pre-1996 cases stand as precedent. [FN49] In addition, the Fourth and Sixth Circuits also give precedential value to unpublished opinions. [FN50]
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Sixth Circuit Rule 28(g) provides:
        If a party believes . . . that an unpublished disposition has precedential value in relation to a material issue in a case, and that there is no published opinion that would serve as well, such decision may be cited if that party serves a copy thereof on all other parties in the case and on the Court. [FN51]
       The Sixth Circuit originally had adopted a rule that did not allow unpublished opinions to stand as precedent; however, it shifted its position and eliminated its no-citation policy in favor of a rule that follows almost word for word the rule in the Fourth Circuit. [FN52]
C. Anastasoff v. United States [FN53]
       The United States Supreme Court has never addressed the constitutionality of limited publication rules that deny precedent to unpublished opinions. In 1976, there were two attempts to bring this question before the Court. [FN54] In Browder v. Director, Department of Corrections of Illinois, [FN55] the Court granted certiorari to hear this very issue. [FN56] But in its disposal of the case, the Court never addressed the issue of unpublished opinions. [FN57] In Do-Right Auto Sales v. United States Court of Appeals for the Seventh Circuit, [FN58] the Seventh Circuit, pursuant to its no-citation rule, *202 struck the citation made by the petitioner of an unpublished opinion. [FN59] The petitioner sought leave to file petitions for writ of mandamus, but the Supreme Court denied leave. [FN60] No federal court had ruled on the constitutionality of unpublished opinions until the Eighth Circuit tackled the issue in Anastasoff.
       In that case, Faye Anastasoff sought a federal income tax refund for taxes overpaid on April 15, 1993. [FN61] Her refund claim was mailed on April 13, 1996 and was received and filed by the Internal Revenue Service (IRS) on April 16, 1996. [FN62] Under 26 U.S.C. § 6511(b)(1), refunds may only be granted for taxes paid within three years prior to the filing of the claim. [FN63] Ms. Anastasoff's refund claim was filed exactly three years and one day after the overpaid taxes in question were paid. [FN64] Because her claim was filed one day late, the IRS denied her refund. [FN65]
       Ms. Anastasoff argued that the “Mailbox Rule” should apply to her refund claim. [FN66] The “Mailbox Rule,” found in 26 U.S.C. § 7502, saves untimely claims if the postmark date falls on or before the acceptable time requirement, despite the fact that the claim was actually received after the due date. [FN67]
       In Christie v. United States, [FN68] the Eighth Circuit was presented with the same legal argument that Ms. Anastasoff brought before the court. [FN69] Christie, like Anastasoff, involved a tax refund claim sent prior to the three year deadline but received after the deadline had passed. [FN70] The taxpayers in Christie similarly argued that the “Mailbox Rule” should save the refund. [FN71] The Eighth Circuit in Christie rejected that argument. [FN72] Ms. Anastasoff did not distinguish her case from Christie. [FN73] Instead, Ms. Anastasoff argued that Christie was an unpublished opinion,*203 and under 8th Circuit Rule 28A(i), such an unpublished opinion could not be used as precedent. [FN74] The relevant part of Rule 28A(i) states that “[u]npublished opinions are not precedent and parties generally should not cite them. When relevant to establishing the doctrines of res judicata, collateral estoppel, or the law of the case, however, the parties may cite any unpublished opinion.” [FN75] The court rejected Ms. Anastasoff's argument and held that “the portion of Rule 28A(i) that declares that unpublished opinions are not precedent is unconstitutional under Article III, because it purports to confer on the federal courts a power that goes beyond the ‘judicial.”’ [FN76]
       The Eighth Circuit reasoned that denying precedential value to unpublished opinions would allow the court to circumvent its past decisions. [FN77] A ruling would have no precedential effect simply because it was labeled “unpublished.” [FN78] The court stated that the doctrine of precedent was an inherent component of the “judicial power” granted to the courts by Article III of the Constitution. [FN79] The court's analysis focused on the fact that precedent was the method of decisionmaking known and embraced by the Framers of the Constitution. [FN80] Citing authorities such as Sir Edward Coke, Blackstone, and Alexander Hamilton, the court concluded that “as the Framers intended, the doctrine of precedent limits the ‘judicial power’ delegated to the courts in Article III.” [FN81]
       Having deemed Rule 28A(i) unconstitutional, the court held that it was bound to follow its prior decision in Christie. [FN82] Accordingly, the court denied Ms. Anastasoff's refund and affirmed the judgment of the district court.
       At about the same time Christie was decided, the Second Circuit decided Weisbart v. United States v. Department of Treasury. [FN83] Weisbart was in direct conflict with Christie, but the Eighth Circuit followed Christie, believing itself to be bound. [FN84] The IRS acquiesced and followed*204 the rule of Weisbart. [FN85] As a result, Ms. Anastasoff was refunded the full amount of her claim. The Eighth Circuit, on a rehearing en banc, decided that the case was now moot, and vacated the judgment. [FN86] “[W]hether unpublished opinions have precedential effect no longer has any relevance for the decision of this tax-refund case.” [FN87] As a result, the constitutionality of Rule 28A(i) is again an open question. [FN88]
       Anastasoff has not gone quietly. [FN89] Some judges have criticized the opinion. [FN90] Other judges have questioned the validity of their own rules regarding unpublished opinions. [FN91] Lawyers have since cited unpublished opinions in violation of circuit court rules while relying on the analysis in Anastasoff. [FN92] Clearly, a need exists to determine uniformly whether or not such rules are constitutional. To address the constitutional implications of these circuit court rules, a closer examination of the doctrine of precedent is critical.
*205 D. The Doctrine of Precedent: Its Meaning and Its Roots
1. What is Precedent?
       A belief in and an understanding of precedent is woven into the tapestry of human nature. A child who disobeys her parent and is reprimanded innately expects a sibling to be punished when he too disregards the same rule. The basic legal conception of precedent is much the same.
       “A solemn decision upon a point of law, arising in any given case, becomes an authority in a like case, because it is the highest evidence which we can have of the law applicable to the subject . . . .” [FN93] James Kent's concise statement makes clear just what legal precedent is. At its core, following legal precedent means nothing more than treating similar cases similarly. The doctrine of precedent provides the law with a degree of uniformity. “Stare decisis provides some moorings so that men may trade and arrange their affairs with confidence.” [FN94] Precedent in the law is the human response to a desire for societal stability.
2.Where Did Our Notion of Precedent Come From?
       In England, starting in approximately 1290, law students would attend judicial sessions and make reports of the happenings. [FN95] These reports, known as Year Books, were often used in oral arguments and as evidence of judicial custom. [FN96] These reported customs, however, were not considered binding, but merely persuasive. [FN97] When the use of Year Books ended around 1535, private reports of judicial decisions, usually named after a well respected judge or lawyer, became popular. [FN98] Slowly, courts began to adhere to their customs, but this adherence was not strict and usually dealt only with procedural matters. [FN99] It was not until *206 the beginning of the seventeenth century that argument by precedent began to take center stage. [FN100]
       Sir Edward Coke might be considered the catalyst behind the movement to demand the use of precedent in the law. [FN101] It was Coke “more than any other person, and perhaps more than all others put together, who established the authority of rules on the basis that they had been previously enunciated by courts of common law.” [FN102] Coke used precedent as a tool. “[I]t was his main weapon in the fight for the independence of the judiciary and limits on the king's prerogative rights.” [FN103] While Coke's movement was critical, his case reports were not yet considered authoritative sources of law. [FN104]
       Modern precedent, where prior judicial decisions carry authoritative weight, began to take form in the latter part of the seventeenth century. [FN105] For example, Matthew Hale believed that judicial decisions were more than mere examples of the law. [FN106] He believed them to be proof of the law. [FN107] During the seventeenth century, historical continuity “became a central element of the common-law tradition.” [FN108] Prior judicial customs began to apply to both substantive and procedural aspects of contemporary cases. [FN109] In addition, courts began to refine precedent, bringing it into the form we know today, by distinguishing between holding and dictum. [FN110] These English customs were then adopted by the American courts. [FN111]
*207 3. An Example of Precedent at Work: Payne v. Tennessee [FN112]
       While the doctrine of precedent promotes stability, it does not likewise promote complete inflexibility. As an engineer would attest, a bridge or building lacking any flexibility at all would in fact be unstable. The application of the doctrine of precedent is much the same. While those similarly situated should be treated similarly, a change in situation should result in a new application of law, not a rigid adherence to a decision relying on circumstances that no longer prevail. The Court in Payne demonstrates this flexibility.
       In his opinion, Chief Justice Rehnquist makes it clear that stare decisis was of great importance to the Court. “Stare decisis is the preferred course because it promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial decisions, and contributes to the actual and perceived integrity of the judicial process.” [FN113] In the context of this clear reverence for precedent, the Court overruled two previous Supreme Court decisions. [FN114] Chief Justice Rehnquist explains that when a decision is no longer workable, stare decisis is “not a mechanical formula of adherence.” [FN115] Payne shows that while following previous decisions is important, the doctrine of precedent only requires rigid adherence when societal and legal situations are sufficiently similar.
       With the history and application of precedent as a background, it is possible to address the critical issue: the constitutional status of precedent, and therefore, the constitutionality of denying unpublished opinions precedential value.
III. Analysis
A. Precedent and Article III: Why the Judicial Power is Not the Source of a Constitutional Mandate for the Doctrine of Precedent
       While it may be accepted that precedent was a critical cog of the English common law system adopted and mimicked in the United States, it is much more controversial to assume that the use of precedent *208 by the courts is an Article III mandate. The vesting clause in Article III of the Constitution reads: “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.” [FN116] This vesting clause has been the source of much debate. To some, the doctrine of precedent is inseparable from the “judicial Power” granted by Article III. [FN117] To others, the doctrine of precedent is merely a matter of practice and far from a constitutional requirement. [FN118] In fact, it has even been argued that the use of precedent is itself unconstitutional. [FN119] The court in Anastasoff determined that precedent was a constitutional requirement inherent in the grant of “judicial Power.” [FN120] It is clear, however, that the court in Anastasoff stretched the constitutional concept of judicial power further than it was meant to go.
1. The Text of the Constitution
       When trying to determine what is and is not mandated by the Constitution, the first and most important place to look is the text itself. The discussion of judicial power in Article III is brief and to the point: “The judicial Power of the United States, shall be vested in one supreme Court [and it] shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.” [FN121] There is no explicit reference to stare decisis or precedent. [FN122] In other words, “[n]owhere does the text specify that ‘[t]he judicial Power’ includes the power to vest precedent with authoritative, decision-altering weight, independent of its *209 persuasiveness.” [FN123] Clearly, the text of Article III alone does not make precedent a constitutional requirement.
2. The Historical Argument is Speculative at Best
       The Article III argument is based in large part on the belief that the Framers of the Constitution believed the doctrine of precedent to be inherent in the definition of “judicial Power.” [FN124] The evidence for such a contention is speculative at best, and no doctrine should be considered a constitutional mandate based solely on speculation. It is clear that “[t]he doctrine of precedent was well-established by the time the Framers gathered in Philadelphia.” [FN125] It may also be true that the Framers looked favorably on the reports of Sir Edward Coke and other supporters of the doctrine. [FN126] These arguments, however, fall far short of proving that the use of precedent was a constitutional requirement. The Framers may even have expected the judges of their time to look to precedent for guidance, but that does not mean that they intended judges to be bound forever to all prior rulings, irrespective of practicalities.
       Alexander Hamilton was a proponent of the doctrine of precedent. [FN127] In fact, it is clear in The Federalist No. 78 that Hamilton supported a prima facie rule of adherence to past decisions. [FN128] Toward the end of The Federalist No. 78, he wrote:
        To avoid an arbitrary discretion in the courts, it is indispensable that they should be bound down by strict rules and precedents, which serve to define and point out their duty in every particular case that comes before them; and it will readily be conceived from the variety of controversies which grow out of the folly and wickedness of mankind, that the records of those precedents must unavoidably swell to a very considerable bulk, and must demand long and laborious study to acquire a competent knowledge of them. [FN129]
        *210 While Hamilton clearly saw the “desirability and inevitability of a system of precedent,” he does not simply “claim that the judicial power embraces the power to prescribe binding precedential effect for judicial decisions on matters of federal law irrespective of the correctness of such decisions.” [FN130] Professor Thomas Lee points out that this endorsement of precedent is not to be read in isolation, but within the surrounding context. [FN131] Hamilton made this statement while discussing the idea of life tenure for judges, not while defining the meaning of the Article III judicial power. [FN132] Rather than describing the judicial power, Hamilton was simply stating what he expected judges to do. [FN133] “Federalist No. 78 was hardly conceived as a comprehensive exposition of the doctrine of stare decisis, and Hamilton's statement of a prima facie rule of adherence to precedent should not be construed to exclude the existence of exceptions or countervailing considerations.” [FN134]
       This single passage of The Federalist is insufficient proof that Article III requires adherence to the doctrine of precedent. Translating such unclear historical arguments into conclusive evidence of constitutional meaning starts one down a slippery slope of overly speculative constitutional construction. Hamilton's statement can just as easily be construed as supporting stare decisis as nothing more than “a rule of practice.” [FN135] “Hamilton could not possibly have meant by this discussion that precedents-especially precedents contrary to the laws being interpreted-would be literally binding on judges in the future.” [FN136] Simply put, this notion of precedent does not exist in the law and definitely did not exist in the legal world of Hamilton's day. [FN137]
       The text of Article III and the history behind it are insufficient to show that the doctrine of precedent is inherent in the “judicial Power.” This, however, does not mean that denying precedential value to unpublished opinions is constitutional. To the contrary, there is a constitutional provision demanding that unpublished decisions have precedential weight: the Fifth Amendment.
*211 B. Why The Fifth Amendment Requires That Unpublished Opinions Be Given Precedential Value
       The Fifth Amendment supplies a constitutional anchor for the doctrine of precedent that the Article III judicial power is unable to provide. Through the course of Fifth Amendment adjudication, two doctrines have emerged that offer constitutional vehicles for the abolishment of no-citation rules. First, the procedural due process doctrine mandates fairness, protecting individuals from arbitrary judicial action. [FN138] Second, the equal protection doctrine ensures that “all persons similarly situated should be treated alike.” [FN139] Denying precedential value to unpublished opinions offends both procedural due process and equal protection.
1. Procedural Due Process
       “The validity and moral authority of a conclusion largely depend on the mode by which it was reached.” [FN140]
       The Fifth Amendment text is straightforward: “No person shall be . . . deprived of life, liberty, or property, without due process of law.” [FN141] Due process of law provides both substantive and procedural protections. The substantive aspect of due process restricts the government from instituting laws or rules that, in substance, restrict certain individual freedoms, such as the guarantees of the Bill of Rights. [FN142] On the other hand, the procedural aspect of due process assures that if one is deprived of life, liberty, or property, a fair procedure is used to determine the basis for such deprivation. [FN143] Rules denying unpublished opinions precedential value do not, on their face, deny individually protected freedoms. Instead, such rules establish an unfair procedure. [FN144]
        *212 A fair procedure is a centerpiece of due process. [FN145] The core requirements of procedural due process-notice, and the opportunity to be heard [FN146]-aim to achieve fairness. [FN147] In many ways, due process is a constitutional synonym for fairness. Fairness implies a certain degree of objectivity and predictability. [FN148] Similarly, “‘due process' is compounded of history, reason, the past course of decisions, and stout confidence in the strength of the democratic faith which we profess.” [FN149] Yet, when a court refuses to grant an unpublished opinion precedential value, it denies an individual the opportunity to rely on the history, thereason, or the course that a binding decision has set forth. The fairness afforded by procedural due process shields individuals from arbitrary government action. [FN150] If unpublished opinions are not precedent, however, the court can arbitrarily ignore or even directly contradict its previous decision for any reason or no reason at all. Denying litigants the opportunity to rely on the prior decisions of a court offends the notion of fairness demanded by procedural due process. [FN151]
       Williams v. Dallas Area Rapid Transit [FN152] epitomizes not only this potential for arbitrary judicial treatment, but also the unfairness that ensues. In Anderson v. DART [FN153] the federal district court held that “DART is a political subdivision of the state of Texas, and is therefore immune *213 from suit under the Eleventh Amendment.” [FN154] On appeal, the Fifth Circuit affirmed “for essentially the reasons stated by the district court in its comprehensive and well-reasoned opinion.” [FN155] The Fifth Circuit decision in Anderson was unpublished, and pursuant to Fifth Circuit Rule 47.5.4, it carried no precedential value. [FN156] In 2000, the question of Eleventh Amendment immunity was again presented to the district court in Williams. The district court, relying on Anderson, held that “[i]t is firmly established that DART is a governmental unit or instrumentality of the state of Texas.” [FN157] In February of 2001 the Fifth Circuit, in direct conflict with Anderson, reversed the district court, holding that it had been established since 1986 that DART possessed no such immunity. [FN158] In two cases, the same defendant was treated differently by the same circuit court simply because the first decision was unpublished. [FN159] “[O]ne must question the fundamental fairness of having two opinions from the same court, one giving DART Eleventh Amendment immunity and the other, less than two years later, taking that immunity away.” [FN160] DART is arbitrarily treated differently by the same federal circuit court without explanation. Procedural due process functions to minimize erroneous decisions. [FN161] Yet, in this case, it is impossible that both decisions are correct or fair.
       Proponents of denying precedent to unpublished opinions argue that unjustified or arbitrary judgments will not occur because unpublished opinions merely restate already settled questions of law. [FN162] In other words, there is no need to reinvent the wheel. This argument is based on two major assumptions: (1) courts are able to predict exactly what intricacies of a case are going to be important down the road; and *214 (2) unpublished opinions never actually make law. Both of these assumptions are flawed.
       Cases are like fingerprints. Many may look alike, but in reality there is always at least one distinguishing detail. By rendering an opinion unpublished and therefore without precedential value, the court assumes that the one detail that does distinguish a case from the already existing case law will not be important to another party down the road. Judge Richard S. Arnold, the author of the Anastasoff opinion, states it this way:
        One party cites a previous opinion as binding precedent. The other party says it is distinguishable, and, upon being asked why, says that the previous case was argued on a Tuesday, whereas this case is being argued on a Wednesday . . . . The example is extreme, and deliberately so, but I believe it illustrates the point. Every case has some precedential value, maybe not much, but some. [FN163]
       Details are critical to our legal system, and there is no way a judge can predict the details of future disputes. It is inconceivable that nearly eight of ten federal circuit court cases, the number concluding with an unpublished opinion, [FN164] have not one unique detail that could be important to another party before the same court in the future.
       Not only is it impossible to predict future cases, but there is also evidence that a disturbing number of unpublished opinions are, in fact, “law-making” decisions. [FN165] A recent study compiled all the federal appellate opinions arising under the National Labor Relations Act between October 1986 and November 1993. [FN166] The study revealed that, within this sample, the courts did not publish approximately fifteen percent of the opinions accompanied by a dissent and nearly six percent of the opinions carrying a concurrence. [FN167] This evidence of disagreement demonstrates that complicated and unsettled questions of law are being *215 addressed in unpublished opinions. [FN168] If a legal issue is truly established, there is no need for a dissent or concurrence.
       Even if a case does not raise new issues of law or fact, it may still be considered significant. [FN169] The frequency with which certain issues are decided, for example, is important. [FN170] “The accumulation of decisions in an area allows litigants to assess the stability of a doctrine with greater confidence . . . .” [FN171] When anywhere from seventy to ninety percent of all circuit court opinions are unpublished, [FN172] a misleading representation of the law is presented to the public. [FN173] “For example, reversals are more likely to be published than affirmances, so in a field in which the vast majority of decisions appealed are affirmed, an appellant's prospects will seem much brighter if all his lawyer has to go on is the court's published opinions.” [FN174] Unpublished opinions are more than repeated incantations of settled law; and, as a result, denying them precedential value jeopardizes the fairness dictated by procedural due process.
       The Fifth Amendment provides more than one possible weapon to use in a constitutional attack on no-citation rules. By allowing itself to ignore previous decisions, a court not only creates a potential inequity in violation of procedural due process, it also produces the possibility that like individuals will be classified and treated differently in breach of the equal protection doctrine.
2. Equal Protection
       The Supreme Court has upon many occasions interpreted equal protection; as it has done so, a fixed theme has developed: the equal protection doctrine requires that “all persons similarly situated should be treated alike.” [FN175]
       The text of the Fourteenth Amendment mirrors that of the Fifth Amendment: “No state shall . . . deprive any person of life, liberty, or *216 property, without due process of law.” [FN176] The Fourteenth Amendment, however, also provides that no state shall “deny to any person within its jurisdiction the equal protection of the laws.” [FN177] This Fourteenth Amendment equal protection clause has been the source of much Fifth Amendment discussion, the culmination of which has been the adoption of a congruent Fifth Amendment equal protection doctrine. [FN178]
       The inclusion of equal protection in the Fifth Amendment due process analysis was, as many developments in constitutional interpretation have been, a gradual process. [FN179] “The doctrine of fifth amendment equal protection entered the Constitution a little at a time, in a series of decisions that gradually came to acknowledge its existence . . . . The camel, in other words, backed into the tent.” [FN180] In LaBelle Iron Works v. United States, [FN181] a taxpayer referred to Fourteenth Amendment equal protection cases while asserting that she had been the victim of a Fifth Amendment due process violation. [FN182] The Court ignored these arguments, stating that “[t]he Fifth Amendment has no equal protection clause.” [FN183] While repeating its mantra that the Fifth Amendment had no equivalent equal protection clause, the Court slowly began to acknowledge that the Fifth Amendment due process clause might, in fact, prohibit federal discrimination. [FN184] Finally, in Hirabayashi v. United States, [FN185] Chief Justice Stone cited Fourteenth Amendment equal protection decisions in a Fifth Amendment case. [FN186] This was relevant in that it made clear that “there was something to be learned from the fourteenth *217 amendment in determining what . . . might amount to a denial of due process under the fifth amendment.” [FN187]
       Then came Bolling v. Sharpe. [FN188] In Bolling, the Court, while discussing the limitations on the states imposed by the equal protection clause, explained that “it would be unthinkable that the same Constitution would impose a lesser duty on the Federal Government.” [FN189] Fifth Amendment equal protection was now alive and kicking. [FN190] The Supreme Court cases that followed point to a rule of congruence. [FN191] “In case after case, fifth amendment equal protection problems are discussed on the assumption that fourteenth amendment precedents are controlling.” [FN192] The Court has repeatedly acknowledged that Fifth Amendment equal protection is the same as Fourteenth Amendment equal protection. [FN193] When the Court pronounced that equal protection “is essentially a direction that all persons similarly situated should be treated alike,” the pronouncement applied not only to Fourteenth Amendment analysis, but also to Fifth Amendment analysis. [FN194] Therefore, if the federal government is to treat similar persons similarly unless reason demands otherwise, [FN195] it directly follows that a federal circuit court should treat like cases alike unless there is a compelling justification not to.
a. Strict Scrutiny Should Apply to No-Citation Rules
       As applied, rules denying precedential value to unpublished opinions potentially classify individuals into two groups: (1) individuals receiving a particular outcome; and (2) similarly situated individuals being denied the same outcome by the same court. When a case is not published, and *218 is therefore denied precedential value, there is always the possibility that the same court, without justification, will treat a similarly situated person differently. When the Eighth Circuit decided Anastasoff, it had previously answered the identical tax refund argument in Christie. [FN196] Had the Eighth Circuit followed Weisbart, a Second Circuit case answering the same question with an opposite response, the same court would have treated two similarly situated taxpayers differently. [FN197] Such a rule, placing different burdens and benefits upon similarly situated individuals, would be vulnerable to an equal protection challenge.
       Equal protection analysis requires two inquiries: (1) what is the appropriate standard of review?; and (2) does the challenged rule satisfy that standard? [FN198] In the case of rules denying precedent to unpublished opinions, strict scrutiny is the appropriate standard of review, and no-citation rules are unable to satisfy that test.
       Three standards of review may be applied in an equal protection analysis. [FN199] At one end of the spectrum is the strict scrutiny test. The Court has applied the strict scrutiny standard to any statute which focuses on “suspect” classifications [FN200] or which inhibits a fundamental right. [FN201] At the other end of the spectrum is the rational relationship test. [FN202] The rational relationship test applies to statutes that neither focus on “suspect” or “quasi-suspect” classifications nor infringe on fundamental rights. [FN203] Almost all socioeconomic legislation falls into this standard of review. [FN204] While the Court has not formally adopted a third, intermediate level of review, [FN205] it seems to have applied one to “quasi-*219 suspect” classifications such as gender or illegitimacy. [FN206] No-citation rules do not create suspect or quasi-suspect classifications. They do, however, potentially infringe on a fundamental right: the right to a fair judicial process. [FN207] Rules prohibiting the citation of unpublished opinions as precedent do not, therefore, fall into either the rational or intermediate levels of review; strict scrutiny is appropriate.
       A fundamental right is a right that relates to an interest protected by the Constitution. [FN208] Fair adjudication is undoubtedly a constitutional value. “Few, if any, interests under the Constitution are more fundamental than the right to a fair trial . . . .” [FN209] The Bill of Rights is largely concerned with fairness in the justice system. [FN210] Due process mandates a fair judicial process. [FN211] The Court in Griffin v. Illinois specifically recognized the fundamental nature of fairness in the equal protection realm by utilizing “equal protection analysis to require the government to provide a guaranteed minimum form of fairness to all defendants.” [FN212] To ensure this minimum form of fairness, the Court in Griffin held that a state cannot deny the poor a copy of their trial transcript for appeal purposes. [FN213] The Court has also ensured court access in the criminal justice setting as well as in some civil litigation realms. [FN214] A common thread *220 runs through all these decisions: individuals have a fundamental right to a fair judicial process. [FN215]
       When unpublished opinions are denied precedential value, however, each individual may not receive fair and “equal justice” [FN216] before the same court. Consider an example in which two criminal defendants have both committed the same act. A court with a no-citation rule holds, in an unpublished opinion, that the first defendant's actions do not fall within the scope of a particular criminal statute. Later, ignoring the unpublished opinion, the same court holds that the second defendant's identical actions do fall within the reach of the statute. Both committed the same act, yet the first individual is classified as innocent while the second is classified as a criminal. “[T]he Court has sought to guarantee a basic level of fair treatment as a fundamental constitutional right.” [FN217] Yet in a situation such as this, denying unpublished opinions precedential value results in unfair treatment. This would violate the second defendant's fundamental right to a fair judicial process because, while both defendants were similarly situated, they were treated dissimilarly without just cause. The gravity of this potential violation demands that no-citations rules be subject to strict scrutiny.
b. No-Citation Rules Cannot Satisfy Strict Scrutiny
       To satisfy strict scrutiny, no-citation rules must be necessary to promote a compelling governmental interest. [FN218] There are two justifications for denying unpublished opinions precedential value: (1) the demand on judicial resources requiring that all opinions be published would increase to an unreasonable level; and (2) parties have unequal access to unpublished opinions, so allowing them to stand as precedent favors litigants with superior resources. These arguments do not justify the abandonment of thousands of precedents. Even assuming that judicial economy and equal access to judicial opinions are compelling government interests, no-citations rules are not necessary to promote either one.
*221 i. Demand on Judicial Resources Would Not Increase
       The movement toward unpublished opinions originated with the increasing demand on judicial resources. [FN219] The idea was that limiting publication would free up some additional time. [FN220] There is no doubt that judges carry a greater caseload today than they ever have before. [FN221] As a result, this Comment does not suggest that all opinions should be published. Publication is not necessary to give an opinion precedential value. “It is merely convention that associates precedent and publication.” [FN222]
       It is argued that giving unpublished opinions precedential value would force the judges to spend more time on these opinions. [FN223] This is a weak argument. To determine an outcome in each and every case, the judge must select the relevant facts, determine the applicable law, and apply that law to the facts. This process should not change based upon whether or not an opinion is published. This Comment does not suggest that every unpublished opinion should be a great piece of literature. “Nevertheless, the basic purpose for stating reasons within an opinion or order should never be forgotten-that the decision must be able to withstand the scrutiny of analysis, against the record evidence, as to its soundness under the Constitution and the statutory and decisional law . . . .” [FN224] If an opinion satisfies this basic purpose, which even an unpublished opinion should, a legitimate precedent is created. No additional judicial resources need be expended. In fact, Judge Richard Posner has stated that more available precedents would make the judge's job easier: “[M]ost federal circuit judges will confess that a surprising fraction of federal appeals, at least in civil cases, are difficult to decide not because there are too many precedents but because there are too few on point.” [FN225]
*222 ii. Unequal Access is a Myth
       The Advisory Council's 1973 report not only advocated the adoption of limited publication, it also recommended that these unpublished opinions not be used as precedent. [FN226] One of the driving forces behind this recommendation was the assumption that “[a]llowing the citation of unpublished opinions would give lawyers or others having special knowledge of those opinions an unfair advantage to use or withhold that knowledge.” [FN227] Unequal access is not a convincing argument. Equal access can be achieved without imposing an “undue burden.” [FN228] Both Westlaw and LEXIS make unpublished opinions readily available. [FN229] Today's world is not as reliant on the printed page. [FN230] Digital information has taken over. [FN231] “[L]egal information can be stored, accessed and retrieved in digital form including on-line subscription services, . . . CD-ROM, and the Internet. Because information is the ‘stuff’ of law, this change in technology has had a profound impact on the law's shape as well as its use.” [FN232] This digital revolution has allowed for much more effective use of information at a lower cost, both in terms of money and time. [FN233] As a result, the court would be able to make unpublished opinions easily retrievable. Access is an easily overcome obstacle. [FN234]
       Strict scrutiny demands that a rule be necessary to promote a compelling governmental interest. [FN235] Denying unpublished opinions precedent is not necessary to promote either judicial economy or equal access to judicial opinions. No-citation rules do not satisfy strict scrutiny, and therefore, do not satisfy the equal protection demanded by the Fifth Amendment.
*223 IV. Conclusion
       Anastasoff signaled the first attempt by a circuit court to invalidate as unconstitutional a limited publication rule that denies precedential effect to unpublished opinions. While Anastasoff has been vacated as moot, it has created ripples that have spread through the courts and legal community. While these rules regarding unpublished opinions do not violate Article III as Anastasoff suggests, they do violate both procedural due process and equal protection. The Fifth Amendment demands not only that judicial procedures be fair, but also that courts treat like cases alike, and this is simply not achievable when denying precedential value to unpublished opinions. As a result, any rule that prevents unpublished opinions from carrying precedential value should be abolished. The Fifth Amendment demands it.
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