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THE APPELLATE PRACTI CE SECTI ON OF THE BAR ASSOCI ATION OF S. F.
PRESENTS
UNPUBLI SHED DECI SI ONS: CAUGHT BETWEEN SCYLLA AND CHARYBDI S
APRI L 24, 2001

MR, DAVIS. Thank you for com ng. W have a great
panel for you here today, and | know that you're already
famliar with nmost of them but | just can't resist saying a
coupl e of words and picking out sonme of the highlights
because it's so much fun.

You know, Judge Kozinski is one of our nost fanobus
judges. And you probably know he got out of Conmuni st
Rumani a when he was 12 years old, and then his fertile nind
just bl oomed at UCLA, one of UCLA s proudest nonents, and
then he clerked for Judge Kennedy on the 9th Circuit, and
then Chief Justice Warren Berger. He was chief judge of the
Court of daims, and then he was appointed to the 9th Crcuit
in 1985. And at that time he was the youngest judge to be
appointed to the circuit court since WlliamHoward Taft in
1892. And his witings and speaking are | egendary. |'msure
nost of you have heard himbefore, and we really appreciate
Judge Kozinski taking the time to be with us here today.

And Professor Barnett is also one of our best
known | aw professors. He is a product of Harvard. C erked
for Judge Friendly on the 2nd Circuit and then Justice

Brennan. He was in the Solicitor General's office, where he
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argued and briefed cases in the United States Suprene Court,
and he's been at Boalt since 1967, and is a frequent
contributor to the literature on American appellate courts.

And our third panel nenber, Andrea Asaro, your
current co-chair, may not be a fanmpus judge or professor
quite yet, but she is an outstanding appellate | awer and has
a very interesting and distinguished career. You probably
all know this, but | didn't know that she has a Ph.D. in
politics fromPrinceton, went on to study |law at the
Sor bonne, and then taught at UC Santa Cruz before beconing a
| awyer by going to the University of Pennsylvania Law Schoo
and then clerked for Justice Mdsk. And she's currently a
partner in the San Francisco firmof Rhodes and Dean and
Asara here in San Francisco.

Now, the title of our programtoday you'll notice
is Scylla and Charybdis. And you renenber, that's where the
ancient mariners had to go through the passage in the Spring
of Siena, where Scylla is a whirl pool on one side and
Charybdis is the rocks on the other side. And we used this
title because all of us judges, |awers, commentators who
worry about the appellate system face the challenge of being
sucked into the whirl pool on the one hand, with too many
cases to wite opinions in, and hitting the rocks on the
other side by sacrificing inportant jurisprudentia

principles when that is not done.
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For the nobst part, |awers and comentators argue
that courts should wite decisions with reasons in all cases
and that those decisions should all be citable either as
precedent or for their persuasive value. They argue that
i mportant principles of jurisprudence are sacrificed if
that's not done.

Judges, on the other hand, often argue that they
woul d drown in a sea of cases if they had to wite carefu
decisions with reasons suitable for publication in all cases.
And since they can't wite that kind of opinion in all cases,
they shoul d be able to designate only those cases which they
deem sui t abl e which are published, neaning they have
precedential value or cited. And they also argue that nost
of the cases that they decide are routine cases that are
deci ded by well| established precedent, and it woul d add
nothing to the devel opnment of law if those cases were
publ i shed or cited.

Now, there are at |east three broad issues that
I'd like you to keep in mind when you hear this discussion
today. One is whether all decisions should be in witing
with the reasons stated.

Second, whether all decisions should be published
in the official reports. And this is code for having
precedenti al val ue as opposed to being available informally,

electronically, on the Internet, or sone other way.
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And third, whether all decisions should be citable
by the parties and courts either as precedent or as
persuasi ve form

Now, one point on termninology. The word "opinion"
is awrd of art inthe 9th Grcuit neaning only those
di spositions designated for publication. So to avoid
confusion, we will refer to all witten dispositions on the
nerits as "decisions," regardl ess of whether they were
desi gnated for publication or how | ong they are.

Now, we're required to give you sone paper for CLE
pur poses, but | hope you'll appreciate this. W' ve been
mercifully brief and given you very little stuff that you'l
have to carry home. You're probably aware in the Anastosoff
case holding that the Constitution requires that all cases
have precedential value. And we gave you a copy of that to
refresh your nenory. And we included a copy of the 9th
Crcuit Crcuit Rules 36-2 and 36-3 dealing with publication
and citation.

Qur panel today will focus on the federal circuit
courts of appeals, not state law. So we will not be
di scussing California practice or the practice of any other
state.

And finally, we ask that you hold your questions
until the end, and we will try to reserve a little time to

take questions fromthe floor. And please, no speeches or
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| ong, anecdotal stories. So let's get to it.

Now, before we discuss just exactly which
deci si ons shoul d be published or citable or both and why, we
need to spend | think just a mnute to see if we agree on the
prem ses. Wiy do we have witten decisions for reasons
stated? And why do we cite prior decisions in briefs and in
deci sions? Now, you all know about stare decisis. And this
may all seemlike elenentary | aw school stuff, but those
reasons, not all of which are obvious, turn out to be the
foundation of a great deal of argunent on this issue. And I
think it helps if we have themin m nd before we get to the
tough questi ons.

So Professor Barnett, fromyour perspective, is
it inportant to have witten decisions for the reasons
stated? And what purposes do they serve in the grand schene?

PROFESSCR BARNETT: | feel like a |aw student here
for exam nation.

Yeah, of course. Today the question isn't exactly
that. But yes, | think it's inportant to have witten
opi nions, for a nunber of reasons. First, looking at witten
opi nions. They explain to the parties why the decision cane
down the way it did, which may or may not nmake the parties
feel better about it, | suppose.

It provides some assurance that the decision is

based on rational, legitimate criteria, the ones that can be
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put in witing, rather than | ess pernissible ones. It
enabl es the decision to nmake |law for future decisions. It
tells the public sonething about what's going on in their
courts. It contributes to stability in the |aw when the
deci sions are based on previous ones. It contributes to
efficiency since it's easier to nake a decision if you | ean
to sone extent on what other people have done.

So there are a nunber of reasons why we have
witten opinions, | suppose, and why those opinions should be
publ i shed and cited.

MR. DAVIS: Andrea, | read that as early as 1820,
| awyers started conpl ai ni ng about there being too many
opi nions out there in the books they had to read. But from
the lawers' point of view and the parties' point of view,
what shoul d be done?

M5. ASARO Well, | guess it's often said that
when the courts are -- appellate courts are decidi ng cases,
that they are doing essentially two things. One is error
correction, or results of mstakes. And the other is making
law. And | think fromthe point of view of our clients,
obvi ously the nost inportant thing they want to know is the
error correction task. They want to know who won and why.
Qoviously, if someone in the 9th Crcuit who wanted to be on
the receiving end of a decision, spend a lot of tine. They

want to know -- the appellant wants to know if they've |ost,
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why this report was right; and obviously, the appell ee wants
to know why this report was wong. And | think that's not to
be minimzed. Qur clients want to know what happened and
why. They have been in litigation a long time at this point.

The second thing that | think a witten decision
does is it tells the client and their |awers and their
clients recourse is whether -- what the next steps might be.
A witten decision allows you to tell whether in |like cases
are being treated alike, whether established precedent in
fact is being applied, whether there's a conflict within the
circuit, whether further review should be considered, or
whet her perhaps the only recourse is to the |egislature.

And | think the next steps or conponent in the
analysis really is about accountability. A witten opinion
by an appellate court serves the role of accountability.

| also think that when we start thinking about the
next steps aspect of this and the possibility of further
review, we really are again |ooking at the | aw naking
function of the appellate court deci sion.

| happen to be of the view that when appellate
courts are making decisions, they are applying established
precedent to the new facts that are before them And unl ess
the precedent is identical to the case in hand, | think
inevitably the law -- the precedent is just being transformnmed

or expanded to a certain extent and that therefore the new
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case is in a certain sense naking the law. And in that
sense, | think, again, |awers on behalf of their clients
want to be able to cite those cases to the extent that
they're hel pful. So again, we conme back to the client's
perspecti ve.

Al'so, to the extent that we are -- that the new
case is in effect making new | aw i n what ever fundanental
sense, that has to also advise our clients as to future
exposure and liability, and in that sense it comunicates
these new decisions | think affect clients' future conduct,
and we may advise themas well to that.

MR DAVIS: Judge Kozi nski ?

JUDGE KQZINSKI: | agree with nost of what
occurred -- nost of what | heard, but there are sone
additional factors leading in part to what has been said but
may be bl ocked out separately. Witten decisions, witten,
publ i shed, settled decisions are the nmeans by whi ch higher
courts will control the behavior of the |ower courts.

The United States Supreme Court has not only 13
federal circuits, but -- | forget the nunber -- 90 district
courts with appellate and federal judges, and of course,
state courts also have to apply federal law. And so for it
to set an intelligible body of law as to issuing the
deci sions and opinions that set forth the principles and ways

of analyzing the | aw as you apply the precedents of the | aw
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as to how you view future cases. And the sane thing, of
course, is true with the circuits.

The issue of witten opinions, published opinions,
citabl e opinions, give guidance both to ourselves, future
panel i sts of our court, but also nany district judges,
maj esty judges, magistrate judges, Social Security,
adnmi ni strative judges, other agency actors that come within
our jurisdiction. It is a way of explicating and giving new
assistance to the | aw

MR DAVIS: Like all cases that the circuit courts
deci de don't get dispositions, don't get decisions, and al
cases that are in witing with reasons stated, and all of
themdon't -- aren't certified for publication so that the
parties can cite them Wy can't we have it all?

JUDGE KQZINSKI: Well, for the sane reason you
can't have the United States Suprenme Court can't grant cert
and decide every case on the nerits.

It would be very nice if every case in every
federal issue were ultimately decided by the 9 justices.
Then we would know. We would have ultinmate justice. Oten
the cases have been del egated, and what you have to do is
cone up with a body of law that's consistent and applicable
to future cases. And witing sonething that is of
precedential significance is sinply a tedious, tine

consum ng, exacting task; and not only for the judges
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i nvol ved, but also for the whole court. A panel of our
circuits, when it speaks, binds not just the three judges,
but every other panel in the circuit in the future of each
such case, unless there is an en banc vote and hearing which
is an enornously involved process. So the first to hit an
i ssue and publish opinion may in fact nove facts into | aw.
We had -- | think you all know this. W had 9200
cases | ast year, and we have sonething like 30 to 35 judges
in our court, if you include senior judges, and you have to
divide that by three, because all nmem di spositions are
deci ded by the three judge panels, so essentially 10 panels,
you do the math, the nunmber comes to sonething |like 415 case
di spositions a year. | don't think it's possible to have a
consi stent body of |aw where you are witing 415 cases where
each judge participates in binding disposition nore than once
a day, every day of the year, weekends and holi days,
Christmas, Hanukkah, 4th of July. It is not possible. So
what happens is you get -- you have to make choices. And you
want to wite sonething that comunicates to the parties as
to why they won or lost. But when you're speaking to the
parties, you' re speaking to people who know t he case and know
it very well. So all sorts of things deternmine this, and
there all sorts of things where you can be much | ess carefu
about it.

Just to give you a couple of exanples. | was
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t hi nki ng about this when | was working on sone cases, and
sonme of you might be famliar with Title VII |aw, and you'l
know that in a case of retaliation, an enployer's |evel of
liability, liability of enployment__ sexual harassnent,
it depends on whether it's a supervisor or non-supervisor.
| was in the mddle of witing on what turns out
to be a nemdispo a while back. | noticed that we didn't

nmake cl ear whether this one supervisor or enployee was a

supervi sor or not a supervisor. And there was no reason to

doit. It was not an issue in the case. |If you | ook at the
disposition, it was, | forget, you know, it was possible to
construe As it happens, it was not an

issue in the case. There was nothing that was faced. There
was not hing that was contested anbng the parties.

So thinking only about the parties here, and
knowi ng that they know what the issues are and what the
cited facts are, | decided not to go back and deal with that
i ssue, which is basically a non-issue, sonmething totally
bet ween these parties. Wre | witing an opinion, | would be
careful to wite what |evel of supervisor that person is or
what the | evel of enploynent, and whether that is a visiting
supervisor, first level supervisor, second |evel supervisor
-- all of which would make a difference on the subject of the
| aw. Becones an issue in and of itself.

So if you read nemdispos -- they'll be out, if it

11
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isn't already out, no telling when this happened, thinking
about it, you know, the case will be out. It'll be out soon.

You nmay, when you try to in tinme apply it to you,
it would in fact be possible to argue that they apply the
wong standard. They apply the standard to -- the supervisor
standard to sonebody who's not, and vice versa. And if you
wanted to make an argument, you know, you ni ght nmake sone
headway.

There are other cases -- and there are dozens,

scores of cases. | was review ng a supervi sor

chanmbers where secondary revi ew de novo, and review ng de
novo we are what. This type of case, the case is not
exactly on one point. Maybe it's a de novo standard, maybe
it's not a de novo standard. Maybe it is an obvious
di scussi on standard or a somewhat substantial evidence
standard review. And, of course, that makes a difference in
a close case. But this was not a close case. You could
argue de novo until tonorrow. You'd get the sanme result. It
didn't matter whether you applied the reasonabl e use of
discretion. It didn't matter whether it was going to be used
for substantial evidence. It didn't nmatter whether you did
it de novo. Absolutely clear what the result would be.

Now, if this was citable, | would have to spend
time in figuring out what exactly the standards do need to

apply. But why do it in a case that nmakes no difference?

12
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Isn't it nore prudent, isn't it nore appropriate in terns of
judicial administration, in terns of speaking dicta, to find
a case where the standard of review nmakes a difference and
then publish an opinion in the case where you apply one
standard that cones out one way, you find another standard
that conmes up another way? Then it can be said you applied
the standard of care.

We get things like that all the tine, where things
are perfectly fine for the explanation of the parties. It is
not wong, it is not alie. It is sinply not the kind of
di sposition that can be trusted to be used by sonebody who
does not know the fact situation as it is. And if in every
one of these cases that we wite, as | said, | dispose of
over 415 cases, | have to worry not only about comruni cating
to the parties, but | also have to worry about comunicating
to all those other people out there who mi ght m sunderstand,
m ght not know all the facts, might read things into | anguage
whi ch we woul dn't have put there. You would wi nd up spending
an i nconmensurate ampunt of tine witing these dispositions.
But in fact we do. And what in fact we do do right now a
general order that commands us to throw the facts out. It's
CGeneral Rule 4.3. Go back and read it. And you may not have
the case that in our circuit that gives you against a |arge
client and is a very great, of course, new client, and we
would Iike to make sure the court has a couple of beginners

13
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stands agai nst sonething like, I'msure no one has presented
no evi dence of the invocation of order 984 was defective.
When the justice objected because of contention that he
wasn't properly placed in exclusion proceedings. Because |I'm
sure he was probably placed in proceedi ngs upon his attenpted
re-entry into the United States. W already |ack
jurisdiction to entertain this notion to reopen the prior
vocation proceedings. Citation fromthe statute. That's
what you get.

| would think it would be nore satisfying to the
parties and to the |l awer, to have them know that we do
understand the facts and that we do understand the -- that we
have in fact taken a close | ook at the case. But | am not
with ny colleagues. Not everybody | oosely take out those
facts when they nake nem di spos, precisely because of the
pressure fromlawers, that when you put themin, they're
going to say, "Aw, how conme | can't cite it?" Wll, the
reason you can't cite it is because it's a lie. Because it
is not a true statement of what happened in the case that can
be understood. It's an indication to people who know the
case, and it is not a fair and accurate representation of
what the case is about and communicated in the case.

MR. DAVIS: Steve, you' ve been nodding. What's
wong with that?

PROFESSOR BARNETT: Well, | don't know that --

14
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There may be nothing much wong about these particular
exanpl es that Judge Kozi nski has given, and they are part of
a larger argunment that there are too many -- there's too nmany
unhappy consequences if all nemdispos can be cited. In the
cases that judge put, it seens to nme you can argue that where
is the greater harn? |f the unpublished opinionis really
that unclear, nobody will want to cite it. |[If they want to
citeit, the cite will be easily shot down.

But nore broadly, | think the short answer to
these clainms that the sky will fall in one way or another if
al I unpublished decisions are citable lies in |ooking at the
practice and the experience of the other federal circuits.
The fact is now that of the 12 territorial federal circuits,
a clear mgjority of them 7 out of the 12, not counting the
9th Grcuit -- counting the 9th Circuit as one of the 5, not
one of the 7 -- 7 out of the 12 now do allow the citation of
unpubl i shed opinion. They all seek to discourage it by
calling it disfavor, and | would agree it ought to be
di scouraged. But 7 of the 12, a clear majority, a grow ng
majority that's up from2 in 1994, do allow the citation.
They allow it either on the basis in twd circuits that the
unpubl i shed opi nion is thought by counsel to have some
precedential value. |In four other circuits they allowit on
the basis not that it's precedent. They specifically say
these decisions are not precedent. But they nay be cited if

15
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they are persuasive. This system apparently works in the
other circuits. One hears no conplaints about it. The
nunber of circuits allowing it has been grow ng.

This kind of 7 out of 12 was before the Anastasoff
opi ni on cane down | ast year, which opinion has certainly, if
not hi ng el se, strengthened the case for allowing citation of
unpubl i shed opinion. So |I think what happens when they can
be cited is that they becone a sort of second class
precedent, which I think they should be. 1| think they're not
necessarily binding. | think they ought to be treated as
second cl ass precedents, much as the Suprenme Court, U.S.
Supreme Court treats its sumary dispositions. But
nonet hel ess, they are a necessary safety valve. So if there
i s an unpublished opinion out there that counsel really
thinks is helpful to the client or if there is sonething
going on that the public ought to know about or if there are
fears of unequal decisions and other problens in a world
where 80 percent of our lawis secret |aw that cannot be
cited to another court, allowing the citation provides a
safety valve on that, and apparently it does not in fact
create the kinds of problens that Judge Kozinski is worried
about .

MR. DAVIS: Andrea, Judge Wal d said about
unpubl i shed deci sions that they increase the risk of

non-uni formty, allow difficult issues to be swept under the

16
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carpet, and result in a body of secret law, practically

i naccessible to many lawers. |Is it necessary for appellate
courts to allow citation of all merits decisions to
legitimze the judicial branch of government in the eyes of

its citizens and of the parties?

M. ASARC \Well, | guess the short answer fromny
perspective is yes; but | need to qualify it. | agree that
there are -- I'"'mnot sure who | agree with or disagree with,

but | understand what Judge Kozinski is saying that there are
cases where indeed this is so routine that this is a big

plus, but I think we all know of cases.

JUDGE KQZINSKI: | didn't say anything like that.
M5. ASARC [|'msorry. | always -- But | think we
all have those kinds of experiences. | don't know But |

certainly think anecdotally there is evidence that we have
had experiences where unpublished deci sions were not of the
sort of routine, non-precedent naking kinds of cases. And
in those situations | think it is extrenely frustrating, and
we do feel as though by not publishing a decision the court
is either avoiding a difficult decision or sweeping it under
the carpet. | think that's a -- | think that if the issue is
so conpl ex and so controversial that three judges are having
so much trouble with it, then surely it warrants the kind of
effort to go into a reasoned decision that should be
published. At least that's ny view. And again, fromthe end

17
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user point of view, the client and the attorney who spent al
this time on the case, it certainly is not very -- doesn't
give you a great deal of respect for the system when what you
perceive to be a case where really there is an issue | urking,
where it's not a routine case, to get a two |line decision
that is non-published and uncitable.

MR, DAVIS: Judge, |'mgoing to give you a chance
to respond, but before you do, let nme |ay anot her one on you
to help that out. Yesterday a decision cane down fromthe
United States Suprene Court that | think bears on this issue,
and we know about it, and my partner Katherine Banky was
involved in that case. And this was a retaliation Title VII
case that came out of Nevada, and the district court granted
summary judgnent for the defendant. The 9th Circuit reversed
with one judge dissenting in an unpublished opinion, and
whi ch we argued was contrary to the |law of other circuits and
al so contrary to the law of this circuit. The Supreme Court
granted cert and issued a preferring opinion the sane day,
wi thout further briefing and argunent. And | think the
inmplicit message in that was unhappi ness that this was not
only decided that way but that it was decided in an
unpubl i shed opinion. That's O ark County School District
versus Shirley A. Breman. And the problemis that we've al
had ci rcunmst ances where opi nions are not published and they
don't neet the criteria, and it happens enough that it's

18
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di st ur bi ng.
JUDGE KQOZI NSKI:  Well, you know, in O ark County,

Clark County was of the week and there was

nothing in Cark County fromthe disposition of our court
___________ intothe law. It applied the standard | aw of our
circuit inareally weird way. And nmaybe they shoul d have
publ i shed, maybe they shoul d not have published.

What it does show is that non-publishing does not

mean escape from Suprenme Court review. W do -- occasionally
we get reversals on published dispositions. 1've gotten
reversal s on unpublished dispositions. | follow circuit
authority, plain, on point case authority. |In the neantine,

since our opinion on point had come down another circuit |
guess built another conflict and they took our case and
reversed. Short of going in bank in a case |ike that,
there's nothing you can do.

Now, let me talk to Steve. He has been tal king
about all these other circuits and doing business. He
doesn't tell you who they are, these circuits. He doesn't
tell you that the circuits that we |ike to conpare ourselves
to, that we think are of our way, the 7th Grcuit, the 2nd
Crcuit, the 1st Crcuit, the D.C. circuit, federal circuit,
all have -- all have strict nonpublication rules. | have sat
for sone judges fromthe circuit that do allow citations, and
ny inmpression -- and | can't really nmuch nore than inpression

19
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because we don't regularly sit with other judges. They see
us every couple years. Their approach to precedent is quite
different fromours. And today precedent is a rmuch nore
flexi ble concept. W have, for better or for worse, a rule
in a case called Antonio, Suprene Court case, | don't know,
it says that if you run across two precedential published
opi nions that are conflict, you may not decide the conflict.
You can't go over one to another. You have to call for it en
banc. There's no other mechanismto resolve it. A court our
size and the nunber of judges that we have, the chances of
stuff |ike that happens even in unpublished cases actually
turns out to be nore often than you think. [If you counted in
the additional 85 percent, additional 4,000 unpublished
di spositions where that could happen, you can do nothing but
take in cases en banc that proceed to conflict and bring
earlier dispositions.

But it is not -- Again, the |lawers can | ook at
sonet hing and think, gee, this case is directly on point.
And that's because you're | ooking at the disposition issues
that were nmeant to be read by the |lawers in the case. There
are things we put in and things we |left out that we woul d not
have put in and would not have left out if we had thought
they woul d be read by other eyes. That's why | draft an
opinion in ny opinion, | only draft 44 or 45 of them |[|'l|
show it to you if you want it. Not a lot of drafts. It is
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not on its way out the door when you draft 44 or 45. It is
close. It hasn't even been reviewed by ny coll eagues. And
the reason is that everything you say in published opinion,
everything that's precedential, you have to think carefully
how is a clever |awer going to take it and use it. You have
to find yourself saying things like we're not deciding this
issue, we're not deciding that issue. If you add a fact, the

you' re sonehow permtting it or

explaining it. Because, again, it will be read, and it wll
stand on its own.

I don't know how the other circuits run their
business. | do point out, however, the circuits who do this
deci de sonething |ike a thousand cases or close to a thousand
cases per judge. The 11th circuit deci ded 848 cases, have
848 cases per judge. The 5th circuit had 714 nerit cases per
judge. The 4th Crcuit, 571 case dispositions per judge.

And it just boggles the mind that you can wite, a judge
participates in tw cases, not one case a day, Christnmas,
hol i days, 4th of July and Hanukkah, but two of them every day
where you sign off and make the law that will then bind
everybody. You know, naybe they are super people. | don't
know. | met Ms. Jones. N ce wonan. But | don't know that |
think they are super people.

| do know that we take this very seriously, and
that | can tell you howit goes in our court, and |I can tel
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authoritatively in our court that this is something that a
nunber of our judges agree with us, and that if we were
required to have these things cited, we would change our way
of doi ng business substantially. Mybe other circuits don't
care. Maybe other circuits don't take precedents as
seriously as we do. WMaybe Antonio versus Warren Pact is not
an issue. But it's already started.

General Rule 4.3 canme down about five years ago.
If you look at the | ength of our mem di spos are getting
shorter and nore conpact and nore conpact, it's because of
pressure of the bar. |It's because we are afraid one of these
days our coll eagues are going to change the rule. And then
we're going to have this whole body of |aw that nobody
reviewed and didn't go through the fact process, didn't go
t hrough the norrmal nenorandum process we have for publishing
opi nions, and then all of a sudden they will become binding
on everybody.

PROFESSOR BARNETT: Well, yeah. They don't have
to beconme binding. | think if nost mem di spos were citable,
you shoul d change the rules. For exanple, the rule that a
panel cannot overrule a decision but only the en banc court
can. That rule ought to be changed so that panels can
overrul e unpubl i shed decisions. The rule that the pane
can't resolve --

JUDCE KQZINSKI: Wit a mnute, Steve. Let's
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di scuss that. How do you change that rule? Wat do you
have, choosi ng panel s? You have different panels, different
courts of appeals nmaking different |aw? Wat do these three
judges do? What do the | awers do? Do they say, oh, if I'm
on this nutty fudgy panel and they go one way, here cones
Kozi nski, Kleinfelter or Scanlon, you know. They have two
different parts of the law. Both on each other, one thing
after another.

PROFESSOR BARNETT: Well, once a published opinion
is overruled by a panel in the published opinion, then that
panel deci sion becomes the law, and the unpublished decision
is no longer a precedent of any sort.

JUDGE KOZINSKI: It's a --

PROFESSOR BARNETT: They could be treated as
second cl ass --

JUDGE KQZINSKI:  In the neantine, unpublished is
read by district judges, it's read by bankruptcy judges, it's
read by magi strate judges, and it has not

M5. ASARC It's read by | awers.

JUDGE KQZINSKI: It's read by |awers. That's
right. I1t's read by lawers. It shouldn't be. It's neant
as a letter fromour court to parties to cone -- And we woul d

tell themmuch nore if you didn't insist on sharing it, if
you didn't insist on using it in the next case, we tell you a
whol e | ot nore about what we're doing. The Babina case, | ook
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at nmy -- and you say, oh, the three judges decided this
point. It is not a fact. |If we really nmeant this for you
all to look at and apply and derive precedents fromit, we
woul d be | ooking further and reviewing it nore.

MS. ASARC Well, rather than speaking to that,
actually | had a couple of thoughts while you were speaking,
Judge Kozi nski

First of all, the notion that the unpublished mem
dispo is aletter to the parties | think ignores the fact
that out there in the real world there are conputers. A |ot
of other people are reading this mail. And maybe that even
though you can't cite it, these unpublished decisions are
really inform ng how people think about howto litigate
cases.

JUDGE KQZI NSKI:  No problem

M5. ASARO Particularly institutional clients.

JUDGE KQZINSKI: So if you get a good idea, use
it. W give it to you for free. But what you want, you want
is, you want the added benefit to say, oh, those three judges
endorse this argunent. Were those three judges going to
endorse that argunent, they wouldn't put -- they would
publ i sh sonet hi ng.

M5. ASARO | understand that point. But | was
trying to make a different point, which is that there is sonme
inequity | think just by virtue of the fact that the |arge,

24



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

repeat, institutional client such as the governnent, for
exanpl e, or the insurance industry, has ready access to these
unpubl i shed decisions. They read them They reference them
They keep records of them They know exactly what's up. And
they really have a whol e sort of hidden jurisprudence at
their fingertips that the individual plaintiff who cones
along and files their one case doesn't really have access to
them And | think that's an unfair m stake.

JUDGE KQZINSKI:  You know, |'ve heard this for
years, and |'ve never found it persuasive at all. First of
all, they're now all available in Lexis and Westl aw, so
anybody who wants it can get it. So this thing from hidden
jurisprudence is -- sort of doesn't exist anynore. But it is
only hidden jurisprudence to the effect -- to the extent that
these decisions are a fair reflection of what the thinking
of the court is. And for reasons |I'mexplaining. | can go
to 20, 30, 40, a hundred exanples in witing nemdispos. The
things that are put in memdi spos do not reflect the ful
t hi nking of the court or even the nobst -- on the nost
i mportant issue. In the case where we don't decide the nost
i mportant issue made is the standard of review. But in the
case where the standard of reviewis met no matter what it
is, all you decide is that this case is a | oser or w nner,
regardl ess of the standard. Nobody really has said this is
the standard of review. You take away fromit the idea that,
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oh, three judges have decided the standard of reviewis de
novo, they need this one.

MS. ASAROC Then | think that can get into the
problemof if that's all that the mem di spo’'s saying, and if
it issolimted and if we're not supposed to read nore into
it, then what is it the memdispos is saying to the litigants
in the case? Wuat is it that the nemdispo is not saying?
How satisfying is it to be on the receiving end?

JUDGE KQZINSKI:  1t's saying we have revi ewed your

case by the npbst generous standard known to the | aw and you

| ose.

M5. ASARC. \What happens --

JUDCE KQZI NSKI: Doesn't nmean that in a close
case, that will be the standard. It neans that it could be

an open question, could be a closed question, could be a
difficult question, and we're going to reserve it to decide
on the case where when you review for the npbst generous
candi date you cone up one way, and you reviewif to the |ess
generous candi date you cone up another way, and that's the
case that's published.

PROFESSOR BARNETT: So the memdispo is a
decision. |It's an application of the law of fact. Sonebody
Wi ns, sonebody |loses. That's law. You ought to be able to
rely on that in a future case

JUDGE KQZI NSKI:  You say that why should it ought
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to be. You say it ought to be, like that's, you know, it's
words from God. Explainit. | nean, tell me why it ought to
be.

PROFESSCR BARNETT: Because the | aw consists
| argely of the decisions of the court. It's not what the
court says --

JUDGE KQZI NSKI: But the nmem di spos don't reflect
the decisions of the court. They reflect the result in a
particul ar case that may or may not contain all of the
deci sion that went along the way to the just result. 1In the
case where the standard makes no difference, you have nmade no
decisions in the standard. Al you have done is decided that
no matter what the standard, this case | oses.

PROFESSCOR BARNETT: How do you justify the
proposition that you're an attorney, you have a client, you
have a case. You know of a prior decision of the court right
on the sane facts, the very sane court, and you think it
woul d hel p your client, and the rule says you cannot tell the
court about that? |Is that really justifiable?

JUDGE KQZI NSKI: Absolutely. What's the problem
with that?

M. ASARO Let ne tell you what Judge Hol |l oway in
the 10th Crcuit said. Judge Holliday in the 10th circuit
said, "No matter how insignificant a prior ruling m ght
appear to us in the court, any litigant who . . ." No. |I'm
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sorry. "Any litigant who can point to a prior
deci sion of our court and can denonstrate that he's entitled
to relief under it, should be able to do so as a matter of
essential justice and fundanental fairness. To say . . . " |
didn't get that right. Sorry.

"To deny a litigant this right may well have
overtones of Constitutional infringenment because of the

arbitrariness, irrationality, and unequal treatnment of the

| aw.

JUDCE KQZINSKI:  Wow. That's so clever.

M5. ASARO So what ?

JUDGE KQOZINSKI:  So he says that. So what if he
says it?

MS. ASARO You're asking for the source, and --

JUDGE KQZINSKI: No. |I'masking for a reason, not
a quote. |1'masking for a reason. Wy should you be abl e,

where is it witten that because the court in a case of a
particular party decides a particular way or what may or may
not be the rationale that's reflected in the opinion or on
the disposition, on the decision, that other parties can then
scour that thing for meaning, |ook for negative pregnants the
way | awyers do. Lawyers don't just say, hey, you know, nmny
client's nane is Peter, just like this client's name, you
know, there are four of them just like 4, you know, 4 --
they say, no, they don't do this. They take that precedent
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and they say, look what it did here. They apply the standard
of review Oh, look at this case. They treated this guy,
the supervisor, even though if you | ook at facts two and
three and four that are in here, they are not the supervisor,
and therefore sonebody who | ooks just |ike this guy ought not
to be the supervisor. You know, that's what | awers do.

They don't just say, oh, this is a hundred percent. They
want to argue from precedent.

We said before good, |awers do that, and that's
why we have opi nions that set out cases where we have
prepared themto be argued from precedent. W set out
principles. W think ahead about how the next case or the
next case and the case after that will be decided or the
point to be raised. W lint it so we don't overreach beyond
the facts of the case. At the sane tinme we try to set a
principle in terms of a way so that when it gets to be by the
next tinme you would nore be able to get reason out of it.

And that's a tough job

PROFESSOR BARNETT: Well, you want the reasons?
First of all, there's a right to equal protection of the | aw.
In a like case regarding --

JUDGE KQZINSKI: You lost that. The California
Supreme Court said --

PROFESSCR BARNETT: Let ne finish. Another reason
is amtter of it's not a Constitutional |aw or policy when
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there's this vast body of underground | aw where 80 percent of
the decisions are not citable to other courts. Things are

hi dden that shouldn't be, or the public suspects, anyway,
that nore things are hidden that shouldn't be.

JUDGE KQZI NSKI: Those are | anguage, not reasons.

It's not hidden. Anybody can get anything off Lexis if they
go in and they pay cash.

PROFESSOR BARNETT: It cannot be cited to other
courts.

JUDCE KQZINSKI: It cannot be cited to this
circuit. If you want to cite it to the 8th Circuit where
they | ove these things, you can go ahead and do it. Okay?
That's fine. It can't be cited as the |aw of the circuit
because when our circuit speaks, it sets the law of the
circuit. But we speak in an opinion, district judges are not
free to disagree in this regard.

PROFESSOR BARNETT: The law is not just what you
say, it's what we decide. | thought we all learned that in
| aw school, the first thing in | aw school.

JUDGE KQZI NSKI: Absolutely. But it is not what
we say to decide. So that it's a -- the mem di spo m sl eads
as to what actually happened in the decision making process,
as it rmust mslead. Because it is truncated. And that's why
opi ni ons are never as short as mem di spos. Because you add
facts, you add legal principles, you build up whole structure
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of precedential value. Insofar as it gives you a little
sliver which is good enough with respect to the parties. It
does not in fact tell you what was decided. It just tells
you the explanation you gave to the parties, which may be
good enough for this case because this case checks out.

MS. ASARO.  Should an initial decision as to
whet her this is going to go to the mem di spo route or not be
made by clerks in the cases? | nean, who deci des whet her
this is a case that's headed for the nenorandum di spo group
as opposed to a case that really is going to nake, clarify,
nodi fy or whatever the criteria?

JUDGE KQZI NSKI:  Good question. The decision is
made by all three judges on the panel. W have one judge opt
out rule. Any judge may insist on publication. There are
sone cases that go to the screening route, but they present
the screening cases, and with sone regularity a case gets
pul I ed out of that process and they get published opinions or
they get sent to a nerits panel or to a nore careful nerits
panel who may want to publish the opinion. You have cases
that go to an argunent cal endar and the judges go in and say,
gee, this is as we though it would be, and it sonetines
doesn't get argued. |If it does get argued, it's argued, it's
decided, no, this is not sonething that nerits publication.
But the decision is made by the judges.

MB. ASARC Realistically, though, what hope is
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there for a case that's been initially cast to the nem di spo
pool for resurrection?

JUDCE KQZINSKI:  You know, it's a little bit hard
to say what you nean by that. The suggestion is that it goes

there. It's

MB. ASARO. Right.

JUDGE KQOZI NSKI:  We have experienced staff, and
usual Iy when they make a decision to send sonething there,
it's because this is the kind of decision that is correct,
and it's one the judge can agree with. [|f you're saying
judges don't rereconsider that decision, then you re wong.

MB. ASARC " mnot asking that.

JUDGE KQZI NSKI:  Well, what are you asking?

M5. ASARO No. |'masking to what extent do
j udges reconsider that decision. And | guess --

JUDGE KQZINSKI:  On a regular basis. You know, on
a regular basis. Every tinme we have a screening cal endar,
there are a nunber of cases that either get a published
opi nion or one of the judges will take it back to chanbers
and work it out and cone up with a published opinion, or nore
frequently will say, no, this is not a screening case because
of this and that brief, and then will send it to a merits
panel. It happens. And it's something __ If in
doubt in that skinny panel, if in doubt, it goes to a single
judge. But the default is it goes to the nerits panel.
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MR DAVIS: You know, Judge Larkin, | think he's

in the 4th Crcuit, said in his article that he hinself cites

to unpublished decisions in 7 percent of the cases he
deci des. Very high percentage. And sone of the conmentat or
argue that judges that decide the case shouldn't be the ones
to deci de whether the case sets precedential value or whethe
it's inportant for a variety of reasons. Now, how does the
panel feel about that issue? Are judges the right ones to
deci de, or should it be done sonme other way?

PROFESSOR BARNETT: Well, ideally soneone el se
woul d be better, but |I suppose -- | should think the
consi derations of efficiency in having the sane judges make
the decision decide on publishability. | should think they
outwei gh the greater accuracy you would get frombringing in
three new j udges.

M5. ASARO | would guess the judges woul d be abl
to say.

JUDCE KQZI NSKI:  You know, if | did not control,
| would sinply say affirned-denied. And |I'mnot the only
one. | would never again be doing sonething that | did not.
Just as sinple as that. | cannot be in the business of
havi ng ot her people assign the words that | think are ready
to be used as precedent, that | had spent 43 or 86 or 95
drafts going through and thinking about it. | take these

things very seriously. | issue opinions. | nay not always

S

r

e
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be right. 1've been reversed by the Suprene Court, but it
doesn't land on ny record.

But there is usually not a doubt as to what | say,
that | may think through the process extrenely carefully.
And |'mperfectly willing to sign on for reasons that | think
approximate that if they are going to the parties. But |
must tell you, | spent the last five years hacking away at
mem di spos fromother judges. They' ve cone up with a 6, 7, 8
page essentially a bench neno that was, you know, they put a
caption onit, and I will join them | ruthlessly hack away
them hack them down to a page or two. And not that we

parties a brief by the

court. It is the fear that sonebody's going to cite these
things that did not get our full review, they can't possibly
get our full review, and are then going to be setting forth
principles of |aw.

It's a very serious business. Witing opinions,
witing precedential value is an extrenely difficult, serious
busi ness. You need opinions that don't have that kind of
work into them Look at them and they say, gee, what did
they nmean here. Wiat they neant is they didn't go back and
t hi nk about what the schene for future cases and future
argunents and future fact situations.

PROFESSCR BARNETT: Well, there are two questions
here, it seems to ne. One is if you're going to have sone
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opinions that are not citable. | would agree wth Judge
Kozinski, that it is better to have the panel decide which
ones those shall be than sone different judge. But on the

br oader question of whether you shoul d have such opinions,
think the judges deciding the case are in no position to make
the best judgnent as to whether this case is going to have
some precedential inpact in the future or not. |It's for the

sanme reason that econonic planning doesn't work. People

can't see that well into the future. 1t's also for the sane
reason that prices are a better way that -- the nmarket is a
better way of setting prices than planning is. In this case,

l awyers working for clients who have their clients' interests
at heart, are able to see things in opinions that the judges
maki ng the decision sonetinme in the past will not see.
That's one reason why all opinions should be citable.

JUDGE KQZINSKI: That's what | fear. That's
precisely what | fear. Because if | wite an opinion, | go
through those drafts. And I'll show you these. These are no
chi ckenshit drafts. These are real drafts that |'ve gone
through and nade sone changes to. Al of them have been
precisely to try to figure out what |awyers in future cases
are going to look in this case and what they're going to
derive out of them |It's the responsibility you have as a
judge in witing opinions that have precedential value is to
clear the path to make clear for |awers to advise their
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clients for future courts to file precedents to set the
l[imts and say, |ook, we go this far and no farther, we're

| eaving the following open. And that's a difficult, delicate
process.

The ideal is that these things | sign off on that
may have been drafted by staff attorneys, 40 percent of ours
are drafted by staff attorneys, that | have had maybe ten
mnutes to | ook at the actual draft, are then going to be
parsed byl awers to see what negative pregnants, what
significance or what hidden neanings they're going to find in
it. It's just a frightening prospect to ne.

MR. DAVIS: Andrea, Judge Kozinski, if |I heard him
right, said that if all of these decisions were citable, that
he woul d be very concerned about signing on to them___
lawer. |s that sonething that you think the public and the
parties and the | awers woul d wel come?

M5. ASAROC Well, that's a long list, and stil
don't think the parties or the lawers would wel cone them
havi ng a one word di sposition after spending years in
litigation all the way to the 9th Circuit to end up with the

word "affirnmed" or, worse, get reversed. So | think clearly

it's not --

JUDGE KQZI NSKI:  Well, but half the people get one
hal f and have the other. | have a case now where both sides
| ose. But that's okay, you know. You know, I'll have to
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send

PROFESSCOR BARNETT: A case in which you feel that
way about the | awyers on both sides, they both deserve to
| ose.

M. ASARC That would be the reversing part. The
determning part would denand it.

But to answer Peter's question, or at least to
start to --

JUDGE KQZINSKI:  No, no, no. In ny case, both
sides lose. |'lIl tell you the case. | can't speak about it.
Both sides in fact lose. For years I've tried to read that
case.

MS. ASARC Well, I'mglad it's not of m ne.

JUDGE KQZINSKI:  No, it's not one of yours.

M. ASARO But clearly it's not a very satisfying
result for soneone to go up fromthe district court, up from
the Court of Appeal, the tine it takes depending on the
nature of the case, whether it's an individual plaintiff in a
sexual harassment case or a corporate client froma major
commercial institute. Cdearly not very satisfying to have a
one word disposition. That goes w thout saying.

JUDGE KQOZI NSKI :  How about this? Nonabeer versus

Schecter by the 2nd Crcuit. "Upon new estimation, it is
hereby ordered, adjudged and decreed. . ." (who knows, a
judge can decree) ". . . that the judgment of this acquitta
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is affirned for the reasons stated in the court's nmenmorandum
dated June 15th, 1998." That really gets you here, doesn't
it?

M5. ASARO |'ve actually gotten a couple of those
where you don't get affirnmed, but you get affirned for the
reasons stated by the district court. Wich tells you why in
a very narrow sense; but, again, it doesn't tell you why the
district court was right or wong.

JUDGE KQZINSKI: It mostly doesn't tell you that
m nds engaged in your argunent. That's the probl em

JUDGE KQZINSKI: It really doesn't, no. It's not
very -- how do you call your clients and say, affirm or
reverse.

MR DAVIS. And it doesn't tell you, as Judge Kane
said in the 5th Grcuit practice; if the district court has
witten a long, really good opinion, you know, that tells you
why. But that doesn't always happen. So we really don't
have any reasons for the district court's opinion. And they
still do, which is what happens. Then it doesn't tell you
anyt hi ng.

JUDGE KQZINSKI: | | ooked for years for the chance
to wite "Reversed for the reasons below." One of these days
"' m going to.

PROFESSOR BARNETT: But, you know, this bugaboo of
one word opi nions doesn't appear to be real. Last year there
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were only about a thousand such decisions in all the federa
circuits and, mnd you, and only about 4 percent.

JUDGE KQZI NSKI:  Yeah, yeah. That's right.

PROFESSCR BARNETT: And that nunber was down from
4.9 percent the previous years. So it doesn't appear that
there is a surge in one word di spositions.

JUDGE KQZINSKI:  That's right. That's because
there's ones with eight words. "The court's order granted in
defendant's nmotion for sunmmary judgnent is affirned for the
reasons stated therein." 11 words. So yes, there was a
surge of one word dispositions and there was a big stink
about it, and the 3rd Grcuit, they used to do it a |lot,
stopped doing it because they got so enbarrassed. So what it
points to are these things. | nean, we have pages and pages
upon them "The adminnistration is hereby ordered -- the
Secretary of the Treasury did not issue an order denying
application for or suspending or revoking or annulling a
basic permit." This is all in quotes. "W therefore find
jurisdiction over court's

Wel |, poop on the court. It nust have though it
had jurisdiction, and just citing them back the statute is
not going to make himor the |lawers feel any better. What

court that's all you asked for. Wen a court

i s BATF, number 99-71022, that's all he knows. You know
anyt hing about that? Because if we told themnore, | was
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afraid professors |ike Steve and clever |awers |like you
fol ks here are going to say, oh, well, you have neanings in
that that even the judges don't realize, and by God, you're
not the right ones to make decisions as to whether there is
hi dden si gni ficance to what you've done.

PROFESSOR BARNETT: Judge, you now have had an
experinment going in the 9th Grcuit for two and a half years
where you were trying out having decisions be citable but
only to show conflicts. Wat's wong with having a two year
experinment with allowi ng citations of unpublished opinions
whi ch you regard as pervasive? The 10th Crcuit tried that.
And after two years, they decided they liked it.

JUDGE KQZINSKI: | seldomfollow for a variety of
reasons, and Judge Hol |l oway bei ng one of them

PROFESSOR BARNETT: They grudgingly foll owed you
in Cartoons case.

JUDGE KQZI NSKI :  What ?

PROFESSOR BARNETT: The Cartoons case on the right
of publicity, they foll owed your dissent.

JUDGE KQZINSKI: Ch, they followed ny dissent.
Vot e no.

PROFESSOR BARNETT: But anyway, once again, what's
the experinment |ike? See if the sky really falls or not.

JUDGE KOZINSKI:  You don't play with fire. You
don't experiment with dynamte. You know, you don't have
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unprotectd sex in the city. This is a very dangerous thing
totry to do. To take things -- | mean, we're now tal king
about a body of unpublished precedents going back 25 years,

witten and argued off by judges with the expectation and th

e

under st andi ng that these things are not to be cited back. To

take all these things and all of a sudden nake them
precedential, and make themcitable, is to open up a real --
you know, you're asking for real serious trouble.

PROFESSOR BARNETT: Well, okay. And then you
suggest ed have a reverse grandfather clause and the old
deci si ons get deci ded.

JUDGE KOZI NSKI:  Ch, but that kind of experinent
can only allow you to go back at least five years at a tineg,
and you have to police it as to whether it fell on this side
of the law or on that side of the law And even with the
experinment now, people are pushing the line with these "C'
violations -- In nmy last sitting, people started conming in
and sayi ng, oh, we thought the rule was this, the rule was
that, and not even disclose they're unpublished and just
weave themin. So you have to have of course the other side
of the response.

The problem-- | nean, one of the problens on
unpublished is it takes away fromthe | awers -- you know,
one lawyer raises it. The other |awer has to conme back and

respond. Peter too short witten page
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l[imts; right? Peter was on the rules comittee, was the
chai rman of the rules conmittee when we used the page linmts.
Are then taking up disputing over things that nmay be of sone
significance to the | awyers but the judges don't consider
significant at all as to whether or not this particular nem
dispo is or is not relevant. So you wi nd up having these
little bitty fights over things, taking away pages and
argunents from

M5. ASARO This is something on point, and if it
i s sonething unpublished in the mem di spo, then that's where
the law is.

JUDGE KQOZI NSKI:  Nobody can say it's in the |aw.
What do you nean that's where the lawis? It nmay be that a
mem di spo seens to have a fact pattern that is closer to
yours than published, but it doesn't really nmean that's what
had animated the court's decision. It just neans that as
much as they chose, the court, to put in the nmem dispo,
realizing that it would not be cited. And | can say it again
and again and again. You put nore -- you put in nore and
| ess and shape it differently if we knew that we're right and
the parties don't know the full facts of the case.

MR DAVIS: | promi sed everybody several m nutes
to sumup, and we're going down to the end. So Steve,
another two or three mnutes.

PROFESSOR BARNETT: | have a question I'd like to
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put to the judge. I|I'ma |long adm rer of Judge Kozinski, and
as such, | would have expected to find himon the other side
of this question. After all, consider, for exanple, Judge
Kozi nski is a fambus defender of free speech, and here he is
insisting that litigants and the | awers be gagged from
telling the court about a previous court decision that they
think will help their case. And in fact it turns out Judge
Kozi nski has taken the position that | find hard to square
with his thoughts here today. It's always a little
conplicated, but bear with ne.

In 1994, in the strange and quasi-case call ed
Yuppi es Prado, the lawyer for an Elliot, in this case the 9th
Crcuit, had renmanded the Board of |nmgration Appeals, kept
witing letters to the court, that the court and the INS were
taking too long. So a panel of the court decided to ask the
governnent whether it wanted to respond to these letters.
Judge Kozinski wote a fiery dissent fromthis decision to
ask the government that. He argued in his dissent that the
court had no case before it, it had no business nudging the
governnent on behalf of the Elliot. Judge Kozinski insisted
that his dissent be published, since, as he said, the nessage
sent by the court's action, quote, "Is the type of
i nformati on that should not be kept fromthe practicing bar
of the 9th Circuit," unquote.

Well, in support of that |ast statenment, Judge
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Kozinski cited with a CF cite, an article in the Daily
Journal by Los Angeles criminal defense attorney Stanley
Greenberg. In that article, M. Geenberg excoriated the
conduct of a federal district judge whom he naned in the case
of Greenberg that had just been affirmed by the 9th Crcuit.
And Greenberg al so excoriated the 9th Circuit's opinion in
particul ar for being unpublished. He charged that the 9th
Crcuit, quote, "Conpletely whitewashed substantia

m sconduct and bias by the judge.” And he wote, quote,
"Wrse, it was done in an unpublished decision that hides the
judge's conduct fromthe public, preventing the |ega
community from subjecting the decision to a healthy
scrutiny," unquote.

Now, that's the article that Judge Kozinski cited
in his dissent. So what are we to nmake of Judge Kozi nski
citing this article with apparent approval ? Is this the sane
Judge Kozinski that now defends the non-publication rule that
suppressed the court's opinion in Greenberg's case? Now,
it's true the opinion today woul d be avail able on Iine, but
it remains the case that the rule barring the citation of
unpubl i shed opi ni ons keeps them secret from other courts and
does much to keep them secret fromthe bar and the public.

As |'ve said, the secrecy inposed is one of the major vices I
thi nk of non-citation rules.

So it seens to ne there's a question. Wich is
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the real Judge Kozinski? The one who stands for free speech
and openness, or the one who defends these non-citations?
Judge Kozi nski ?

JUDGE KQZI NSKI:  Boy, he got nme on that one. Ww
| changed ny m nd.

First of all, this is a first amendment nade
argunent. You've made this argunment, Steve, over and over
again. It's not -- you know, cone on, it's not a serious
argunent. You can publish an unpublished decision in the San
Franci sco Exam ner. You can put it on line on a web page.
You can tattoo it to your chest. You can wite articles
about it. You can't do it in a brief.

PROFESSOR BARNETT: Have you thought about the
Vel asquez decision in this context? The U S. Supreme Court's
recent decision in Legal Services Corporation versus
Vel asquez, voting that violation of the First Anendnment for a
statute that says the Legal Service |lawers can't chall enge
existing law. It violates the First Amendment because it
prevents | awers from doing what they generally do, it
truncates the presentation of the case to the court and so
forth.

JUDGE KQZI NSKI: What it does is it says -- Wat
it says is the issue of our |awer, you can't be prevented
from naki ng argunents on behal f of your client taking a
position, not the limts citing authority. It's saying where
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you can't -- you can -- you can't for exanple, argue the

statute's unconstitutionality.

PROFESSOR BARNETT: It isn't quite so.

JUDGE KQZINSKI: But that is not a First Anendnent
issue. You can -- These are not secrets. Just like you can
wite a newspaper article msstating precedent.

PROFESSOR BARNETT: VWhich you can't do in a brief.

JUDGE KQZINSKI: You can't msstate precedent in a
brief. But you're free by the First Anendnent to wite
articles misstating precedent or |ying about cases or
anything else. It's the First Arendnent. The First
Amendnment does not apply to the pages of a brief.

PROFESSOR BARNETT: How about the openness
question defendi ng that decision that defends a district
j udge --

JUDGE KQOZINSKI: W can talk all day if you want.
We can have another panel. [|'Il be happy to cone back and
tal k about the terns of nonpublication and how the
non- publication rule can be tweaked or ought to be tweaked in
the law in order to make it nore appropriate. W can talk
about that all day long, but suffice it to say the rule is
not perfect, although in our case it worked perfectly well.
There used to be a tinme when our circuit had a rule that said
in order to get sonething published you needed two judges.
Josephine was a case, and he was a di ssenter and he requested
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the panel to publish and the panel refused, and that case
sai d, okay, |I'm publishing ny dissent, and he put the
nmajority opinion in a footnote to his dissent. Okay? It
goes to show you. To have an article 3 in alifetine is a
wonder f ul t hi ng.

So after that, people realized it was a stupid
rule and that every nmenber of the panel can publish. And
that's why | decided that prerogative in the Josephi ne case
-- I've forgotten. Is it '84?

PROFESSOR BARNETT: ' 94.

JUDGE KQZI NSKI:  "94, whatever. | certainly think
it is appropriate to protect |awers for criticizing judges,
criticizing judges for whatever reason, and | do think that
it is appropriate to publicize when a court does not protect
the rights of judges -- I"'msorry -- the rights of |awers to
criticize judges.

PROFESSOR BARNETT: Not many cases are publicized.
We're tal king about 80 percent of the 9th G rcuit decisions
that were not published.

JUDGE KQZI NSKI: Well, not every one of themwill
rai se that kind of issue. W can talk about whether, for
exanpl e, death cases shoul d never be unpublished. So it's an
issue. | can't say any nmore about it. But it's an issue in
our court whether certain kinds of cases are never to be
unpubl i shed. You tal k about the nake-up of the rule, and I'm
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perfectly willing to consider, and perhaps that class of
cases, cases like the others where in fact, where the
commentary is on the judicial case where we Yack case where
we ought not to be able to not publish not because it sets
creates | egal precedent, but because we ought not to have the
power to hide things that concern criticismof us, where we
are sort of inplicated, either ourselves, or our colleagues.
And | think Yakis, Yakman and many cases |like that may very
wel | be the kind of cases where whether or not it sets a

| egal rule or principle, we ought to publish sonething just
for the knowl edge that one who has the discipline to
criticize it. Judges are the nmjor offenders on sonething
like that. [|'mperfectly willing to do that. But the fact
that | may di sagree with a non-publication decision in a
particul ar case and the case was reversed, whether it's dark
County of whatever, and |'ve been on the panel and |'ve been
the di ssenter, Judge Hernandez was I"mnot as nice
as Judge Hernandez. Sweet guy. | assisted in publishing.

m ght have had a few nmore choi ce words about it, but it would
be unnecessary. But the fact that | nmay disagree with a

non- publication decision in a particul ar case, its
publication doesn't in any way undernine ny position on

non- publication rules. W couldn't operate sanely without

it. And that ultinmately the people who would be hurt if we
were required to give precedential value of an opinion would
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be the litigants. | would get ny salary no matter want, you

know. | just have to live and breathe. |'mgoing to get

pay. | have a conmtnent to the law. | have a commtnent to
the adnministration of justice. | know a |ot about how we do

busi ness and how -- | sat as a district judge. | know a | ot

that, and how we do business. | just find this really scary,

really scary stuff.

PROFESSOR BARNETT: Andrea, you're entitled to
your three m nutes.

M. ASAROC Well, | guess on behal f of the
l[itigant | have to cone back to where | started, which is
that | think for the systemto have the respect of |awers
and of clients, we're going to have to do reasonabl e
deci sions of cases until or there should be reasonable
decisions in cases that tell the parties and the | awers who
won and why in a meaningful way.

| guess | beg to differ with Judge Kozinski on the
notion that a court can decide whether it is or isn't making
precedent. | think philosophically this nay be one of the
things you can argue forever about. | think the cases --
that the courts do nake | aw when they deci de cases, when they
apply precedent to the facts. And | think that if the
problemisn't what to say about it when we were doing it in
terns of the nemdispo, but it may be as nmuch a resource
i ssue as much as anything else. | don't know. |'msure
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Judge Kozinski would agree with that. | think that sonething
-- 1 think that the parties and the public are entitled to
know what the court is doing and when it's decidi ng cases,
and | think that nem di spos or unpublished decisions shoul d
be cited for their persuasive authority, and | would hope
that if ever that were to occur, |I'd realize it's unlikely,
that | would hope that the court would not then retreat to
saying |l ess and |l ess in unpublished decisions as a result.

MR. DAVIS: Judge Kozinski, do you want to respond
to that?

JUDGE KOZINSKI: | think 1've said nore than ny
share.

MR DAVIS: You know, usually as |awers we stand
up there and get beaten up by three judges.

(GAP | N TAPE)

MR LEVINE: That group of GAP cases you'd find a
fairly active bar and on the insurance defense bar or
corporate bar. It seens to ne that without doing this
research, we are all flopping around in an environment of
| ack of know edge.

JUDGE KQZI NSKI @ Arthur Hell man of the University
of Pittsburgh did view at |east once, maybe twi ce,
unpubl i shed decisions in the 9th Grcuit |ooking for these
hi dden conflicts. And | say that their efforts even proved
that it wasn't there. Now, | couldn't, the way | devel op the
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thought, do this research, but we have al so done interna
studies. W have nechanisns in place to self study things
that flag certain kinds of dispositions for review. None of
this guarantees that we see everything or that we can catch
everyt hi ng because not everything can be read and revi ewed.
But we have made strenuous efforts to try to deal with this
in the fear of a hidden body of law that's different,
inconsistent with -- if we have found that there was, we
woul d be acting under different assunptions. Qur findings
have been pretty much on the case.

MR. DAVIS: One nore question fromthe gentleman

UNI DENTI FI ED VO CE: How do the nenbers of the
panel other than Judge Kozi nski go about challenging this
rul e?

MR, BARNETT: Ask Judge Kozinski that. On thing
that can be done. There is a |l awsuit pending against the 9th
Circuit on this ground recently dism ssed by Judge Wal ker in
the district court and going up for appeal. Cherw se |
suppose the 9th Circuit has rule making. |Is it possible for
an outsider to propose a group change in the rules in the 9th
Crcuit?

JUDGE KQZI NSKI: Absolutely. But the attenpt to
make unpubl i shed citable has been tried and tried again and
rejected by the court except for this little exception.

PROFESSOR BARNETT: Well, now they make
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Constitutional argunments that weren't made with that.

JUDGE KOZI NSKI: | suppose you coul d.

MR DAVIS. From ny perspective, and when | was
chair of the rules commttee, this came up twice. | think
t hese kinds of discussions are useful because | haven't heard
the answer. Judge Kozinski in ny view nakes a very valid
point that there's too nany cases for us to create carefu
wor k product in every case and precedent, and it's a problem
And the people in this roomdon't see this because you're not
dealing with representative cases. You're dealing with one
percent of the cases. Go listen to sone of those ora
argunents. Sone extrenely high percentage of those cases
shoul dn't be there. Your dog would decide it the sane way.
And | talked to a law clerk just |last week who told me -- in
the 9th Crcuit, who told if he that 80 percent of the briefs
she saw are garbage. One percent are really good, and others
are, you know, they're okay. So we're giving them garbage
in, and yet we expect themto give us sone great work product
com ng out when the -- when nost of those cases, it doesn't
matter how you nmassage it. It doesn't nmatter what you do
with them Those cases are not going to be worth doing
anyt hi ng.

The difficulty that | think we're having is how do
you separate the wheat fromthe chaff. | don't think that
the process works as well as it should. And we have
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anecdot al exanples of problens in there. Judge Kozinski may
be right, that this is not a systemc issue where 10 or 20 or
30 or 50 percent of the cases, if any of us decided those
case we woul d decide themdifferently or decided that they
shoul d be published. But because the issue has so much
i mportance to the public and the legitinacy to the system and
its concern about judges hiding things, | think we need to
keep working on that. And | would take you up on your offer,
Judge Kozinski, to keep working on that aspect of the problem
and do a better job in the selection process. It seens to ne
that's one thing that can be done.

JUDGE KOZINSKI: I'mwilling. W're all wlling.
| think the cutting problemand issue on nore tinme, and you
have other problems. |If you find two inconsistent,
unpubl i shed opi nions on a disposition of our court, send them
to nme. If you find an unpublished decision of our court
conflicts with an earlier published disposition, send it to
ne. | want to know about it. W are not out to try to have
an uneven body of law. W are trying very hard, given the
hugeness of the circuit, given the nunber of judges we have,
gi ven the nunber of cases that we have, to apply the | aw
equally to everybody in the courts. But this is very
different fromsaying that we do that by having every word
that we say becone the | aw.

MR DAVIS: And to that, it's two clock, and we
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reluctantly have to cone to a close. |'d like thank the

panel nenbers for com ng,

i nteresting and thought ful

am | hope we gave you sonmet hi ng

to think about.
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