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       After several years of debate in a number of forums, the issue of citing “unpublished” opinions has resulted in a revision to the Federal Rules of Appellate Procedure that will go into effect in December 2006. Under new Rule 32.1, the circuits will no longer be able to prohibit citation of “unpublished” opinions. However, they are not required to give those opinions any particular precedential value.
       This change will probably have the greatest effect on practitioners before the Second, Seventh, Ninth and Federal Circuits, which were the last circuits to continue to prohibit citation of unpublished opinions. In the Eleventh Circuit, as in most others, the use of unpublished opinions has been discouraged through a variety of cautionary local rules and internal operating procedures, but not completely prohibited.
       Of course, unpublished opinions have only been available for a few years in some circuits, which had the practical effect of forestalling the issue. The Eleventh Circuit began making its unpublished opinions available less than two years ago, in April, 2005.
       The new federal rule may partially defuse the arguments over judicial authority that came to the forefront in Anastasoff v. United States, [FN1] in which the Eighth circuit declared that it was unconstitutional to label certain court decisions as being without precedential value. Although Anastasoff was later withdrawn on rehearing, the later (and contrary) opinion in Hart v. Massanari, [FN2] Congressional hearings, and impassioned commentaries have kept the issue alive.
       The new rule, however, leaves other arguments simmering by limiting its scope to limitations on citation. It does not speak at all to the constitutionality of issuing opinions that are not binding on any court. It simply says that “[a] court may not prohibit or restrict the citation of federal judicial opinions, orders, judgments, or other written dispositions that have been ... designated as ‘unpublished,’ ‘not for publication,’ ‘non-precedential,’ ‘not precedent,’ or the like ....” [FN3]
       Moreover, before the Supreme Court approved the new rule, it was amended to include a limitation that it only applies to unpublished opinions issued after January 1, 2007. [FN4] Unpublished opinions issued before that date are still governed by local rule -- so, in a circuit with an unrescinded local rule prohibiting citation, an unpublished opinion from December 2006 is arguably not “citable.”
       For practitioners, one consequence is that the rule does not really advance the purpose of uniformity in the handling of these opinions. If the courts can still give the opinions whatever weight they choose, including no weight at all, easing the restriction on citation does not improve predictability in the resolution of disputes. Also, attorneys will still have to familiarize themselves with local rules and operating procedures whenever they move (literally or figuratively) from one jurisdiction to another. In that sense, however, it is not more burdensome than variations in page limits or other technical requirements. The more burdensome consequence is that uncertainty over the use of these opinions will continue, and the incentive, or perhaps even the professional responsibility, to research them will continue to increase.
       Meanwhile, in addition to the new rule itself, now is probably a good time to review the Eleventh Circuit's local rules and Internal Operating Procedures relating to unpublished opinions (along with those of any other circuits in which readers may practice). [FN5]
       Eleventh Circuit Local Rule 36-1, Affirmance without Opinion, has been rescinded. Rule 36-2, Unpublished Opinions, continues to define “unpublished” opinions and their use as follows:
        An opinion shall be unpublished unless a majority of the panel decides to publish it. Unpublished opinions are not considered binding precedent, but they may be cited as persuasive authority. If the text of an unpublished opinion is not available on the internet, a copy of the unpublished opinion must be attached to or incorporated within the brief, petition, motion or response in which such citation is made.
       The relevant Internal Operating Procedures are largely unchanged at the moment, except for some language reflecting the rescission of Local Rule 36-1. IOP 6 notes that “Reliance on unpublished *30 opinions is not favored by the court. The court will not give the unpublished opinion of another circuit more weight than the decision is to be given in that circuit under its own rules.” IOP 7 adds:
        The court generally does not cite to its “unpublished” opinions because they are not binding precedent. The court may cite to them where they are specifically relevant to determine whether the predicates for res judicata, collateral estoppel, or double jeopardy exist in the case, to ascertain the law of the case, or to establish the procedural history or facts of the case.
       In Congressional hearings on the issue back in 2002, then-Circuit Judge Samuel Alito acknowledged that access to unpublished opinions was no longer an issue, but argued that the use of those opinions implicated principles of stare decisis properly reserved to the courts.
       He continued, “there have been some very interesting and provocative judicial decisions in the area, and I think it is the overwhelming sentiment of the judiciary that this development should continue in this manner in the common law tradition and should not be regulated by the national rules process.” [FN6]
       Eventually the use of unpublished opinions may become a non-issue simply because an entire generation of lawyers will no longer see distinctions between “published” and “unpublished” as clearly as those who came of age in the era of printed slip opinions. Conversely, their non-use may become accepted because of exponentially increasing judicial workloads and tight budgets.
       Until then, in federal court, caveat scriptor [FN7] -- and keep an eye on your local rules.
[FN1]. 223 F.3d 898 (8th Cir.), opinion vacated on reh'g, 235 F.3d 1054 (8th Cir. 2000).
[FN2]. 266 F.3d 1155 (9th Cir. 2001).
[FN3]. See Text of Proposed Amendment and Committee Note, available at www.uscourts.gov/rules/Reports/AP10-2005.pdf.
[FN4]. See id.
[FN5]. The text of the Eleventh Circuit Rules and Internal Operating Procedures, including previous revisions, can be viewed or downloaded from the website of the Court of Appeals for the Eleventh Circuit, www.ca11.uscourts.gov/rules/index.php. The current rules and IOP were effective August 1, 2006.
[FN6]. Hearing Before the Subcommittee on Courts, the Internet, and Intellectual Property of the Committee on the Judiciary, House of Representatives, 107th Congress, Second Session, June 27, 2002, available at http://commdocs.house.gov/committees/judiciary/hju80454.000/hju80454_0.HTM.
[FN7]. Let the writer beware.
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