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I. INTRODUCTION
       On the morning of April 16, 1998, in Washington D.C., Judge Will Garwood of the Fifth Circuit called the Spring 1998 Meeting of the Advisory Committee on Appellate Rules to order. [FN1] On that day, a new member of the Advisory Committee was introduced: Judge Samuel A. Alito, Jr. of the Third Circuit. [FN2] On the agenda for discussion that day was Item No. 91-17, a uniform plan for publication of opinions. [FN3]
       On December 1, 2006 Item 91-17 completed its metamorphosis, emerging as Federal Rule of Appellate Procedure 32.1. [FN4] This rule seeks to establish consistency across the various courts of appeals in regards to the citation of unpublished opinions by implementation of a uniform standard. According to the rule, the federal courts of appeals must accept citations to all opinions issued on or after January 1, 2007, whether those opinions were designated for publication or not. [FN5]
       This comment attempts to explain the background and history for this rule specifically and of unpublished opinions in general.  This comment will also explore how this new rule will affect practice in the federal courts.  Furthermore next steps are suggested for both for the application of this rule and also suggests additional rules and approaches, in both federal and *956 Arkansas courts, for which Federal Rule 32.1 lays potential groundwork.
       In Part II of the comment, the history and origins of opinions and their use both in England and the United States are explored, along with the justifications that are offered to explain why unpublished opinions are necessary in today's federal-court system. [FN6] Part III explores significant cases in the federal courts of appeals that discuss the constitutionality of unpublished opinions, and also explores the meetings and discussions of the Advisory Rules Committee of the federal courts of appeals in developing Rule 32.1. [FN7] In addition, suggestions for lightening the federal docket are provided and explored. [FN8] Part IV of this comment serves as a practice guide to Arkansas attorneys practicing in the Federal Courts of Appeals and also recommends implementation of this new federal rule in the appellate courts of Arkansas. [FN9] Finally, the conclusion in Part V of this comment recommends implementation of a rule similar to Rule 32.1 here in Arkansas for all previously unpublished opinions, implementation of a new standard requiring publication of all opinions of the Arkansas Court of Appeals from this day forward, and the implementation of several recommendations of the 1990 Federal Courts Study Committee in the U.S. Courts of Appeals. [FN10]
II. UNPUBLISHED OPINIONS--A PUBLISHED HISTORY
       The first books containing reported opinions of a court appeared in England in 1292, as part of the Year Books that were published until 1535. [FN11] The Year Books contained notes taken down in the Courts of England, as part of the approach to form an understanding of the law by assembling cases into some kind of logical order. [FN12] The goal of this ordered assembly of *957 precedent was to provide the framework to transform the law away from a pure trade and into a science or art. [FN13]
       The next series of books to appear were the nominative case reporters, assembled by enterprising lawyers publishing their own notes, the notes of other lawyers, and when available, the notes of the judges involved in deciding cases themselves. [FN14] These reporters were originally published in Law French, [FN15] while English translations were subsequently published. [FN16] The problem with these nominative case reporters was that their accuracy was often questionable, making way for the rise of another cottage industry consisting of reports that would help to explain the holdings and usage of the original reporters. [FN17]
A. Reporting in the United States
       When the United States was established, the young nation's courts faced not only the prospects of accepting English law as precedent, but also establishing their own American body of caselaw.  The same system of case reporting that had existed in England crossed the Atlantic Ocean to America, but that transplanted system understood precedent in a far different sense than it is accepted today. [FN18] Opinions were not available from all courts, and courts would often ignore previous holdings from England or indeed their very own previous holdings. [FN19]
       As time progressed from the nineteenth century into the twentieth, the understanding of precedent as it exists today began to take shape.  Instead of case reporters being created by individuals for the process of shaping an understanding of the law, the courts themselves directed the production of official *958 case reporters. [FN20] In addition, the emergence of the West Company created a private source for unbiased, complete, and accurate reports. [FN21]
B. Justifications of the Unpublished Opinion
       The chief argument against the publication of every opinion handed down by a court of appeals is time-based; it is, in other words, an exercise in efficiency. The amounts of hours required to research, write, and pass opinions amongst judges for approval and publication make it difficult to quickly move cases through the judicial system.  Proponents of the unpublished opinion argue that the use of unpublished opinions eases the existing time constraints present in a crowded docket. [FN22]
       In 1964, the Judicial Conference of the United States passed a resolution stating that federal courts should issue opinions only in cases where the opinion holds precedential value. [FN23] This resolution was based on a desire by the courts to develop a solution for the ever-increasing caseload that the courts of appeals were facing. [FN24] By the middle of the 1970s, each circuit had implemented the suggestions of the Conference and established its own rules in regards to the creation of unpublished opinions. [FN25] In the Eighth Circuit, the internal operating procedures concerning the publication of opinions stated that the panel of judges would make this determination, with counsel having the option to request by motion that an unpublished opinion be published. [FN26] The Fifth Circuit was more detailed in explaining its criteria; in Rule 47.5 of its internal operating procedures, the Fifth Circuit provided seven criteria that would make an opinion worthy of publication. [FN27] Such factors included whether the opinion
        *959 establishes a new rule of law, alters or modifies an existing rule of law; creates or resolves a conflict of authority within the circuit or between circuits; addresses a factual or legal issue of significant public interest; or is accompanied by a concurring or dissenting opinion or reverses the lower court ruling or affirms it upon different grounds. [FN28]
       Judges Stephen Reinhardt and Alex Kozinski provided an explanation of the necessity of unpublished opinions in their article Please Don't Cite This! Why We Don't Allow Unpublished Opinions. [FN29] They explained that a federal court issues two types of opinions: opinions and memorandum dispositions. [FN30] Judges Reinhardt and Kozinski, each members of the Ninth Circuit Court of Appeals for over twenty years, elaborated on the amount of work that goes into the creation of each of these opinions. [FN31] In the case of an opinion, much more detail must be used as facts must be explained in sufficient detail so that those who are unfamiliar with the case will be able to follow the logic of the case. [FN32] Additionally, the same type of thorough explanation is required for the applicable law. [FN33] Since the court is expressing a preference for a particular rule of law, the underlying rationale for that decision must be explained as well. [FN34]
       These reasons, however, reflect only what goes into the published opinion; in addition to these publication criteria, the court must ensure that the newly announced rule of law does not conflict with any existing precedent. [FN35] Furthermore, the opinion must be circulated to the other judges on the court, which results in edits on both a large and small scale. [FN36] This editing includes the numerous memoranda to discuss points of the opinion that are traded between the judges, and the creation of concurring opinions when agreement cannot be reached on the opinion *960 itself. [FN37] Judges Reinhardt and Kozinski likened writing their required twenty opinions a year per judge to “writing a law review article every two and a half weeks.” [FN38] In addition to the writing requirement, each judge also is required to review or comment on an additional forty opinions a year; this was likened to having to comment extensively on an equivalent number of law review articles. [FN39] These time estimates apply solely to panel opinions; when an opinion must be issued by the court en banc, the time requirements increase substantially. [FN40]
       Memdispos, as the memorandum dispositions are affectionately known, [FN41] represent a way for courts to decide cases and proceed through the docket without the time and attention that published opinions require. Instead of the draft-discussion-approval progression of opinions outlined above, a judge writing a memdispo need only identify who won the case and the rationale for that decision. [FN42] Since the memdispo does not become precedent, the only necessary supplement is citation to two or three cases explaining the rationale. [FN43] In comparison to the weeks required to compose an opinion, a memdispo can be composed and completed in a few hours. [FN44] In the same time period required to generate twenty opinions, a judge can complete 260 memdispos. [FN45]
       Examining the amount of time required to complete each opinion or memdispo is simply an exercise in the abstract.  For a full appreciation of why judges favor memdispos and why this issue provokes such a strong response, it is imperative to look at the total number of cases handled by the Federal Courts of Appeals each year.  In 2006, 66,618 appeals were filed, a three-percent decline from the record level set in 2005. [FN46]
        *961 In 1990, the Federal Courts Study Committee released a report on the then-current caseload in the federal courts. [FN47] This committee not only categorized the reasons for federal filings, additionally, it provided several recommendations to address the large docket. [FN48]
COMPARISON OF APPELLATE CASELOAD IN 1988 AND 2006 [FN49]
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      The most tempting solution to resolve this problem might be to increase the number of judges on the appellate bench.  The committee reported that it believed there was a theoretical limit of 1000 federal judges that could be employed without the quality of service being affected. [FN50] This quality-of-service drop *962 would occur because with more judges being appointed, the overall talent pool of the sitting judiciary would be diluted. [FN51] Additionally, the committee felt that if more judges were appointed, some of the prestige that comes with sitting on a federal bench would disappear. [FN52] As a result of the lessening talent pool and prestige, the committee feared that the justice received by parties in litigation would not be the same as its current level. [FN53]
       In order to return the cases-to-judges ratio to the level that existed in 1988, there would need to be over 1300 judges at the appellate level. [FN54] Federal judges at every level have a massively higher workload today than they did in 1988, and simply adding more judges would solve the quantity problem while creating a quality problem, according to the Federal Courts Study Committee. [FN55] Since 1988, the number of cases heard at the appellate level has almost doubled. [FN56]
       The only recommendations made by the committee that have been implemented in the federal court system were an increase in the number of judgeships [FN57] and requiring prisoners filing civil rights petitions to exhaust their state court remedies before filing in federal court. [FN58] The committee saw the number of cases at the time in the courts of appeals as an approaching epidemic that required examination of both moderate corrective measures and the evaluation of a complete overhaul of the federal courts. [FN59] These methods included:
        the creation of additional federal circuits; the insertion of an additional appellate level between the courts of appeals and the Supreme Court; the creation of courts of appeals dedicated to specializations such as criminal cases; hiring *963 additional judges at the appellate level; and assigning cases on a rotational basis to allow the courts of appeals to resolve for themselves disputes arising between the circuits. [FN60]
       By implementing these recommendations, the committee reported that the percentage of cases heard by the appellate courts could drop by over thirty-seven percent. [FN61] In 1990, it was reported that eighty-one percent of federal appellate judges who were surveyed described their workload as “overwhelming” or “heavy.” [FN62] With this caseload increase in perspective, there is little surprise that the focus of Chief Justice John Roberts' 2006 Year End Summary was an increase in judicial salaries. [FN63]
III. RULE 32.1
A. Anastasoff and Massanari
       While discussion of the merits of unpublished opinions have existed in law-review circles for over forty years, [FN64] Judge Richard Arnold's opinion in Anastasoff v. United States [FN65] created a firestorm of controversy in regards to whether courts were bound by those opinions as precedent. Anastasoff, at least in regards to the facts of the case, seemed an unlikely candidate for marking out the battle lines for an Article III conflict. [FN66] The relatively mundane issue of how the mailbox rule affects refunds for overpayments of federal income tax [FN67] hardly seemed to be the subject matter that would cause such bitter division among *964 the courts of appeals. [FN68] Ms. Anastasoff had mailed a refund claim to the IRS, which had a three-year limit on the claiming of such refunds. [FN69] Ms. Anastasoff's mailed her claim within the time window, but was not received by the IRS until one day after the three-year period had elapsed. Due to a unique conflict between the mailbox rule and federal-tax law, Ms. Anastasoff was unable to find protection under the mailbox rule and her claim was deemed forfeited. [FN70]
       Eight years earlier, the Eighth Circuit had reviewed a case with the same issue at stake when it decided Christie v. United States. [FN71] The court held that the taxpayers in that case were not entitled to their refunds, due to the same conflict of law. [FN72] The government's brief in the Anastasoff case, in direct conflict with local-court rules, cited to Christie in arguing that Ms. Anastasoff was not entitled to her refund. [FN73] Ms. Anastasoff argued in response that the precedent of Christie did not bind the Eighth Circuit, because Eighth Circuit Local Rule 28(A)(i) mandated that unpublished decisions of the Eighth Circuit were not precedential. [FN74] She urged the Court to hear arguments on her case and ignore the Christie decision, even though that case presented an identical fact situation to the case at bar. [FN75]
       Judge Richard S. Arnold, speaking for the three-judge panel, not only rejected Ms. Anastasoff's precedent argument but also the very notion that any court, much less the Eighth Circuit, could ignore the power of its previous decisions, regardless of whether those opinions were selected for publication. [FN76] The crux of Judge Arnold's opinion was that the use of unpublished opinions amounted to the courts creating law. By arbitrarily determining what cases and controversies would, or would not, bind a court as precedential authority, *965 courts were usurping lawmaking authority vested solely in the legislative branch by Article I of the Constitution. [FN77]
       Judge Arnold's opinion certainly must have bewildered the attorneys for both parties.  Ms. Anastasoff is mentioned only at the beginning and end of the opinion, with the rest of the opinion reserved for historical survey and analysis. [FN78] Judge Arnold discussed how precedent came to the United States prior to the founding of the nation, and spent several pages relating how the founders, both Federalist and Anti-Federalist, viewed the importance of precedent in establishing the young nation's judicial system. [FN79]
       When the framers were debating the power of the judiciary, they considered precedent to be more than simply laying the essential framework for litigation. [FN80] Judicial precedent had been written on and discussed by Sir Edward Coke, and was one of the main arrows in his quiver in battling the tyranny of the Stuart ruling family. [FN81] For a nation fresh off a protracted conflict with King George III, the writings of Coke had inspired and motivated the Americans in their own war against British imperial tyranny. [FN82]
       Judge Arnold went on to explain why adherence to precedent is so crucial; without recognition of prior decisions, a judge's power expands from applying the law to the facts of a case into the power to invent the law. [FN83] Further cementing his understanding of precedent as the framers saw it, Judge Arnold channeled the words of Blackstone: “If judges had the legislative power to ‘depart from’ established legal principles, ‘the subject would be in the hands of arbitrary judges, whose decisions would be then regulated only by their own opinions.”’ [FN84] Judge Arnold was not the first to recognize the wisdom of Blackstone. Alexander Hamilton wrote in The Federalist No. 78 that the “courts must exercise ‘judgment’ *966 about what the law is rather than” indulging their own will to determine what the law should be. [FN85]
       In concluding his panel opinion, Judge Arnold was explicitly careful in delineating that the court's holding did not address the issue of whether opinions should be unpublished. [FN86] Rather, Judge Arnold's view was that courts, when designating cases as unpublished, “sa[id] to the local bar: ‘We may have decided this question the opposite way yesterday, but this does not bind us today, and, what's more, you cannot even tell us what we did yesterday.”’ [FN87]
       Less than four months after the panel opinion, it would appear that a hearing of the case by the court en banc would quell any firestorm resulting from Judge Arnold's opinion in Anastasoff. [FN88] The opinion for the full panel disclosed that a further controversy was at issue in Anastasoff but had not been discussed: what holds more precedential weight, a published opinion directly on point but from another circuit, or an unpublished opinion directly on point issued by the local circuit? [FN89] Before that particular can of worms could be opened, the United States informed the Eighth Circuit that it would pay Ms. Anastasoff's refund, plus interest. [FN90] Furthermore, in a move that defeated any “capable of repetition, yet evading review” [FN91] constitutional argument that Anastasoff might have advanced, the Internal Revenue Service issued a directive that it would honor the mailbox rule and allow for payment of refunds if they *967 were mailed before the three-year time window closed. [FN92] Ms. Anastasoff attempted to argue that the controversy was not moot, as the issue of unpublished opinions was of great importance and she was still seeking the recovery of attorney fees. [FN93] Judge Arnold, again writing for the court, explained the main axiom of judicial review: courts sit to decide cases, not issues. [FN94] As such the court was no longer free to speak on the Article III implications of unpublished opinions. [FN95]
       A year later, in September of 2001, the Ninth Circuit in Hart v. Massanari [FN96] made it abundantly clear that although the Internal Revenue Service had made the case in Anastasoff moot, the controversy over citation to unpublished opinions could not be quieted by the simple adoption of a new IRS standard. Massanari involved an action against the acting Commissioner of the Social Security Administration. [FN97] Massanari appealed the district court's finding for the Commissioner, and in that appeal Massanari made a citation to a previous unpublished opinion of the Ninth Circuit. [FN98] This citation violated Ninth Circuit Rule 36-3, which was similar in effect to Eighth Circuit Rule 28(A)(i) that was so controversial in Anastasoff. [FN99] At a hearing to determine whether Massanari should be sanctioned for violating Rule 36-3, Massanari argued that the rule was unconstitutional according to Judge Arnold's panel opinion in Anastasoff. [FN100]
       The Ninth Circuit wasted no time in joining this battle.  With the ink of the opinion's first footnote barely dry, the court expressed their displeasure with clarity: “[Anastasoff] may seduce members of our bar into violating our Rule 36-3 under the mistaken impression that it is unconstitutional. We write to lay these speculations to rest.” [FN101] The Ninth Circuit's main contention with Judge Arnold's opinion in Anastasoff turned on interpretation of the phrase “judicial Power” as it appears in *968 Article III of the Constitution. [FN102] Judge Kozinski, writing for the court, interpreted the holding of Anastasoff, saying that this phrase amounted to a “specific command that limits the power of the federal courts.” [FN103] Judge Kozinski believed that the phrase was more “descriptive than proscriptive,” in that when the federal courts ruled on constitutional issues they had “ipso facto exercised the judicial power of the United States.” [FN104] It was with these contrasting viewpoints in mind that the battle over the language and implementation of Rule 32.1 would be fought in the meetings of the Advisory Rules Committee on Appellate Rules, the chambers of each court of appeals, and at the Department of Justice.
B. Development Of Rule 32.1--Discussion Of The Rules Committee
       The meeting of the Advisory Rules Committee on Appellate Rules on April 16, 1998, in Washington, D.C., was important for two reasons: it marked the initial appearance of Third Circuit Judge Samuel A. Alito, Jr. on the Committee, and was the beginning of a seven-year saga that would culminate in the adoption of Rule 32.1. [FN105] Over that seven-year window, Justice Alito would go from the Committee's freshest face to its chair, and the issue of how to handle citation to unpublished opinions would be hotly contested, not only within the Committee's closed doors, but within the chambers and opinions of the various courts of appeals as well. [FN106] Judge Will Garwood of the Fifth Circuit, the Committee chair on that April morning, [FN107] could have had no idea of the importance of both his newest member and his newest piece of regulation.
       Judge Garwood reported that day that he had written to and met with the chief judges of the circuits, who were almost lockstep in their opposition to a rule that would change the local circuits' ability to determine when they could issue an *969 unpublished opinion. [FN108] The chief judges were also against any rule that would result in changes to the weight ascribed to unpublished opinions by the various circuits. [FN109] In a debate that carried over after the assembled committee members broke for lunch, discussion arose about the approaches towards unpublished opinions used by the various circuits and their rationale in not publishing all of their opinions. [FN110] Although a newcomer to the Committee, Judge Alito weighed in to explain why his own Third Circuit did not publish its unpublished opinions to Lexis or Westlaw. [FN111] It was the Third Circuit's view that to designate an opinion as “unpublished,” but to then submit it to either Lexis or Westlaw was to in effect publish the opinion anyway. [FN112] At this time, the Fifth and Eleventh Circuits shared the viewpoint of the Third Circuit. [FN113]
       In addition to the current practices regarding the treatment of unpublished opinions, there was discussion of the underlying rationale for not publishing all opinions and the problems that were associated with the selected publication of opinions. [FN114] Some courts chose to release their unpublished opinions to the electronic sources in order to avoid the practice of the courts being viewed with suspicion by the general public, while others published them to the sources in order to avoid tilting the scales of justice in favor of large corporations and government interests. [FN115] Some believed that only these large entities had the requisite resources to monitor all of the various courts' unpublished opinions. [FN116]
       The Committee also discussed the general rationale behind not publishing every opinion issued by a court [FN117] The Committee felt that many of the appeals that came before the courts were frivolous and merited no opinion being issued, even *970 though the lack of published opinions on some of these appeals doubtlessly led to the same frivolous issues reappearing before the courts. [FN118] Furthermore, it seemed odd to several members, considering the numerous sources available only as persuasive authority to a court, that unpublished opinions alone could not be used in citations. [FN119] The Committee estimated that only twenty percent of the total opinions issued by the Fourth Circuit Court of Appeals were actually designated for publication. [FN120]
       After much debate, it was decided that all the Committee could do was attempt to have those circuits that did not submit their unpublished opinions to electronic sources change their policies. [FN121] Beyond this attitudinal change, the Committee did not have high hopes for addressing unpublished opinions in more detail; in Judge Garwood's view, “rules regarding unpublished decisions have no chance of clearing the Judicial Conference in the foreseeable future.” [FN122] As often occurs, the foreseeable future that Judge Garwood predicted at that Washington meeting in mid-April 1998 did not ripen into actual events.
       On April 11, 2001, less than a month after the Ninth Circuit spoke in Massanari (and two years after Judge Arnold's opinion in Anastasoff), the Justice Department submitted a proposal to the Advisory Committee to add Rule 32.1, which would address unpublished opinions. [FN123] Judge Garwood, still the chair of the Advisory Committee, felt that addressing this issue so soon after he had personally polled the various circuits would be disrespectful to those circuits. [FN124] He believed that the controversy surrounding this issue, and the holding in Anastasoff, should keep the Committee from even “stick[ing] its toe” into this debate. [FN125]
        *971 A year later, the Advisory Committee dipped far more than a toe into the debate. At the Spring 2002 meeting, the Advisory Committee openly discussed the Justice Department's proposed Rule 32.1, further addressing the reasons both for and against the use of unpublished opinions as citations. [FN126] Advocates for the new rule stressed that some circuits, such as the D.C. Circuit, had begun allowing citation of unpublished opinions and that such unpublished opinions were available from a variety of sources, such as the internet. [FN127] Opponents of the measure felt that this rule would be the first step in a process that would culminate in the end of the long-standing authority of judges not to publish all of their opinions. [FN128] These opponents argued that due to the ever-increasing docket of federal courts, judges need the option not to publish opinions in order to have the ability to clear their calendars. [FN129] The opponents to Rule 32.1 also argued that unpublished opinions usually contain so little information as to the facts of a case that their worth as precedent is little if non-existent to other parties not involved in the present litigation. [FN130]
       Despite this opposition, the proposed Rule 32.1 was approved and began its journey through editing to become a binding rule. [FN131] On May 6, 2005, the Advisory Committee on Appellate Rules gave Rule 32.1 final approval and submitted it to the Committee on Rules of Practice and Procedure. [FN132] On April 12, 2006, the Supreme Court approved the Rule, which reads in its entirety:
        Rule 32.1. Citing Judicial Dispositions
       (a) Citation Permitted.  A court may not prohibit or restrict the citation of federal judicial opinions, orders, judgments, or other written dispositions that have been:
        *972 (i) designated as “unpublished,” “not for publication,” “non-precedential,” “not precedent,” or the like; and
       (ii) issued on or after January 1, 2007.
       (b) Copies Required.  If a party cites a federal judicial opinion, order, judgment, or other written disposition that is not available in a publicly accessible electronic database, the party must file and serve a copy of that opinion, order, judgment, or disposition with the brief or other paper in which it is cited. [FN133]
C. The Unpublished Opinion Today
       It is important to note that today the terms unpublished and not for publication are misnomers; while an opinion of a federal court of appeals may bear such a designation, these opinions can be found easily both on the internet and in bound volumes.  On the internet, unpublished opinions are available from not only the subscription services offered by West and Lexis, but also on the website of each circuit. [FN134] In addition, every unpublished opinion is available in book-bound form in the Federal Appendix published by Westlaw.
       While opinions are available in these formats, they can often be cost prohibitive; Westlaw and Lexis subscriptions costs thousands of dollars a year, while individual searches can quickly add up and exert a heavy toll on a firm's expenses.  The Federal Appendix is no bargain either, costing over $2800 for the full set. [FN135] While the Federal Appendix is available in law libraries, this availability is no comfort for attorneys who are several hours from the nearest law school. Additionally, the limited search functions on the courts of appeals' websites is a poor substitute for the advanced search functions that are a central part of the paid subscription services of both Lexis and West.
        *973 As a result, a real stratification of client representation is created. Larger firms and government entities, which can more easily absorb the costs of full electronic access to cases, have a strategic advantage over smaller firms and individual practitioners that do not have the same resources. [FN136] This creates a disparity where larger firms' clients and the government are afforded better representation. [FN137] These large firms often enjoy several advantages over smaller firms, specifically because large firms typically represent large corporations with very deep pockets. By contrast, smaller firms usually represent small corporations and individuals, who do not have the available funds and ready financing that are well within reach of large corporations. The ability to extensively search unpublished opinions only on the Westlaw and Lexis systems serves to further widen the already perceived large gap that exists in representation between large corporations and the individual litigant.
       Despite these considerations, Rule 32.1 is a good rule. Primarily, it acts to resolve how the different courts of appeals handle citation to unpublished opinions in briefs by establishing a single standard across the circuits. [FN138] The new rule also acts to allow all litigants access to the opinions published by a court. Putting aside the high cost of access and searching these opinions, allowing citation and argument of these unpublished opinions does act to address Judge Arnold's concerns that such opinions allow the courts of appeals to speak with two different tongues. [FN139]

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USFRAPR32.1&FindType=L"
Rule 32.1 is a welcome addition to the Federal Rules of Appellate Procedure if for no other reason that it does act to equal the scales of justice for all litigants. The rule also serves to validate unpublished opinions by allowing citation; by extension, the rule recognizes that such opinions are a valuable tool in addressing judicial workload.
*974 D. Are Unpublished Opinions The Best Solution For The High Appellate Caseload?
       As discussed earlier, unpublished opinions exist to address the tremendous volume of cases in the courts of appeals. [FN140] These unpublished opinions are the preferred method for dealing with cases where disputes must be settled, as opposed to making or interpreting new law. [FN141] But, are these unpublished opinions the most efficient way to deal with the caseload? Writing an opinion has been compared to the production of a law-review article. [FN142] The memdispo, by contrast, is shorter and less complex; the theory behind this is that its intended audience is restricted to the parties before the court. [FN143] As has been noted, however, the amount of time put into memdispos (at least reflected in page count) is not insignificant; as Judge Becker of the Third Circuit explained in a 2004 letter to the Advisory Rules Committee, memdispos average over seven pages in length and require careful and detailed review by a judge. [FN144]
       Acknowledging that memdispos are shorter than published opinions, are they the most efficient method for addressing cases that come before the courts of appeals, or can some of these problems be addressed before reaching the appellate level?  The 1990 Report of the Federal Courts Study Committee examined the problem of excessive workloads in the federal courts and suggested several possible reforms that could be implemented to address this issue.  In this section, a few of the suggestions are examined in order to focus the spotlight once again on the research done by this committee.
       As early as 1990, the increasing number of cases involving civil-rights complaints by prisoners was cited as a problem area for the courts; by that time, the number of these complaints filed *975 annually in federal district courts numbered over 20,000. [FN145] In 2006, petitions submitted by 11,129 state prisoners reached the appellate level. [FN146] The Federal Courts Study Committee suggested that a way to limit the number of these filings would be to require that prisoners exhaust their state-court remedies before attempting to have their grievances heard in federal court. [FN147] This suggestion was implemented by statute in 1996, [FN148] but subsequent holdings in Blakely v. Washington [FN149] and United States v. Booker [FN150] have created an upsurge in habeas petitions. [FN151] Prior to those holdings the number of criminal appeals in the courts of appeals was twenty-five percent lower; [FN152] clearly, the exhaustion-of-remedies requirement has had a positive effect on caseload.
       In addition to this suggestion, the Committee recommended another area where the number of appealed cases could be reduced--by addressing inter-circuit conflict. [FN153] As previously stated, the Fifth Circuit has a variety of criteria for deciding whether an opinion should be published; one of those criteria is whether the opinion creates or resolves a conflict of authority with the circuit or between circuits. [FN154] The Committee suggested that an effective, though controversial, tool for resolving conflicts between the circuits would be to have the courts of appeals resolve these issues for themselves without adding further delay through certiorari requests to the Supreme Court. [FN155]
       The suggested concept was that, for a five-year trial run, inter-circuit conflict would be resolved by randomly assigning the issue to a circuit court that had not yet taken a position in the conflict by issuing an opinion favoring one side or the other. [FN156]*976 While the issue of inter-circuit conflict does not arise as often as prisoner-initiated civil-rights complaints, resolving such conflicts would serve to lessen the load on the Supreme Court for announcing national standards. [FN157] The holding of the relevant court of appeals would be as binding as a Supreme Court decision, but without requiring the investment of the very limited resources of the Supreme Court. [FN158] It would seem that by resolving inter-circuit conflicts before they arise in every circuit, the number of published opinions required by a court of appeals would decrease. If the numbers cited by Judges Reinhardt and Kozinski are applied here, freeing up a court of appeals from even one published opinion a year would allow the judge authoring that opinion to create thirteen additional unpublished opinions. [FN159] When the time requirement for judges reviewing and commenting on that one removed unpublished opinion are factored in as well, the courts of appeals could begin to make significant headway in reducing docket size.
       The most controversial suggestion of the Committee is the one that is least likely to be implemented, but most likely to show results.  It was recommend by the Committee that federal diversity jurisdiction be terminated, or at least severely curtailed. [FN160] Traditionally, one of the prime arguments for diversity jurisdiction in the federal courts was to negate a home-field advantage in state court for a party who is a citizen of that state. As time has progressed and the nation has moved from a rural to a more urban society, the idea that a state court would blatantly ignore the law and find for a party based solely upon their residence has fallen out of favor. [FN161] Additionally, in controversies where all the parties to a lawsuit are non-residents of the state, it is hard to imagine how state courts could discriminate in favor of any single party based on their residency. [FN162] Diversity jurisdiction has been a constant point of attention for the courts, with several changes to the minimum *977 amount-in-controversy requirement throughout the years. [FN163] While the focus of the increased minimum has been keeping up with inflation, this economic concern was not the sole factor considered by Congress. [FN164] Indeed, the idea of terminating diversity jurisdiction was not new at the time of the 1990 Report of the Committee; it had been discussed in 1988 when the amount-in-controversy minimum was increased. [FN165]
       In 1989, Chief Justice Rehnquist addressed the topic of modifying diversity jurisdiction while speaking at the Eleventh Seminar on the Administration of Justice. [FN166] The Chief Justice acknowledged the history of diversity jurisdiction and its goal of avoiding prejudice by a state court against an out-of-state party. [FN167] His suggestion was that the option of filing a suit in federal court under diversity jurisdiction be foreclosed to a plaintiff who was filing in a federal court in his own home state. [FN168] Thus an Arkansas resident would be barred from filing suit in either Arkansas United States District Court under diversity jurisdiction. The logic behind this is as follows: if the purpose of being able to pursue diversity jurisdiction is to avoid prejudice, what prejudice could an in-state plaintiff suffer from their own state court? [FN169]
       Chief Justice Rehnquist noted that an out-of-state defendant in such a suit should still retain their option of removal to federal court under diversity jurisdiction, preserving the long-standing principal of avoiding the risk of bias. [FN170] His estimate was that barring the in-state plaintiff from originating their suit in federal court would cut the number of diversity cases in half. [FN171] In 2005, the number of cases filed in federal court under diversity *978 jurisdiction totaled over 62,000. [FN172] This made up over twenty percent of the 253,273 cases filed in federal district court that year. [FN173] By extension, the limitation of diversity jurisdiction could instantly free up the overall workload of the federal courts by more than ten percent.
       Of course, any alteration to diversity jurisdiction is little more than a burden-shifting approach; instead of focusing on the impact of a heavy caseload on one federal court system, the problem is simply passed down to fifty state courts to address.  When discussed in 1988, the Chief Judge of the New York Court of Appeals predicted that eliminating diversity jurisdiction would result in “disastrous” consequences for his state-court system. [FN174] That being said, the Federal Courts Study Committee reported that the Conference of (State) Chief Justices had put their support behind the abolition of diversity jurisdiction in the federal courts. [FN175] The theory advanced by the Federal Courts Study Committee was that although the termination of diversity jurisdiction would create an additional workload in the state courts, it would be more than offset by the benefit of state courts being able to assert state sovereignty in the interpretation of the state's own laws. [FN176]
E. Should Unpublished Opinions Cease?
       While Rule 32.1 may make citation to unpublished opinions written after 2006 more palatable, it should be noted that whether unpublished opinions should cease to be issued is far more contentious. In Unpublished Opinions: A Comment, Judge Richard Arnold opined that the practice of releasing unpublished opinions “disturbs me so much that it is hard to know where to begin in discussing it.” [FN177] As previously discussed, [FN178] there can be little doubt that resolving the majority of cases through the use of memdispos has been a reliable *979 judicial tool that allows the number of cases to increase while keeping the number of federal judges under the “quality of service” threshold of 1000 judges. [FN179]
       Whither then, the unpublished opinion?  With both sides of the argument urging vehemently that the Constitution is on their side (as seen in both Anastasoff and Massanari), [FN180] where does the solution to this issue reside? Perhaps the best solution is to table the constitutional issue and to focus primarily on the underlying workload crisis in the federal courts. The suggestions offered by the Federal Courts Study Committee in their 1990 report remain as predominantly untested options to alleviate the ever-increasing workload present in the federal courts. [FN181] These options should be re-examined in light of the even higher burden on the federal courts that exists today in comparison to 1988. [FN182] In regards to this workload, the numbers do not lie: the number of cases being filed in federal court is on a continual upward trend, and there are simply not enough hours in the day nor justices in the courthouse to warrant mandating that all opinions be published. [FN183] Until the numbers of litigants coming into the courthouse is addressed, there can be no fruitful discussion of mandating the publication of all opinions from the bench.
       First, diversity jurisdiction should be curtailed as recommended both by the Federal Committee [FN184] and former Chief Justice Rehnquist. [FN185] Plaintiffs filing suit in their local federal district court when their state court has jurisdiction is a waste of precious resources and acts to strip the state courts of their sovereign authority to decide disputes settled under state law. Likewise, there should be no diversity jurisdiction for cases where neither the plaintiff nor defendant is a resident of the state where the federal claim is filed. This is because there is no chance of home-court advantage where neither party is the home team. Furthermore, increases in the minimum amount-in-controversy requirement of the diversity statute are clearly not *980 dissuading parties from filing suit in federal court. [FN186] The barring of home-state plaintiffs from filing suit in federal court under diversity jurisdiction would work a sizable reduction on the federal dockets.
       Secondly, the salary of appellate judges should be immediately raised.  Court of appeals judges receive a salary that is only five-percent higher than that which they received in 1988; by contrast, the total number of cases filed in federal court is over seventy-seven percent higher than it was in 1988. [FN187] This deficiency of salary in comparison to the work required of a federal judge certainly must make the position appear less prestigious in the eyes of potential candidates and more like a burdensome load to shoulder. Accordingly, any perception of a federal judgeship being a considerably taxing endeavor to undertake could result in lessening the number of excellent candidates who might otherwise be interested in assuming this responsibility. The Federal Courts Study Committee predicted that any lessening of the talent pool of judicial candidates would result in a lower-quality judicial product in regards to the service that parties before the federal courts would receive. [FN188]
       Lastly, the Committee's suggestion that inter-circuit conflicts should be forwarded to a neutral court of appeals in order to determine a national precedent should be tested on a five-year basis. [FN189] As any case sought certiorari to the Supreme Court to clarify the opinions of two or more circuits, the other circuits that had not spoken on the issue would constitute the candidates for a blind lottery to choose the single circuit that would put the controversy to rest. This system would spare the other circuits that had not decided the issue and were not selected to settle the issue, and would accordingly allow these circuits to focus their attention on other appeals down the line in their docket.
       Together, the implementation of these modifications would work to significantly lessen the docket sizes of the courts of appeals, and the federal district courts as well.  This feat would be accomplished without the need of hiring one additional *981 federal judge or spending a single taxpayer dollar on either the expansion of existing courthouses or new construction. In this manner, the implementations of these suggestions would end a war without a single shot being fired. After these suggestions have been implemented, the question of whether all opinions should be published could be addressed in a more fruitful manner.
IV. RULE 32.1--AN OWNER's MANUAL AND SUGGESTED USES
A. A Practice Guide For Arkansas's Attorneys
       1. Eighth Circuit applicability
       In 2005, Local Rule 28A(i) of the Eighth Circuit mandated that unpublished opinions were not precedent and that they should generally not be cited, except when the doctrines of res judicata, collateral estoppel, or law of the case were implicated, or in situations where the unpublished opinion had persuasive value and there was no published opinion of any court of appeals that would work as well. [FN190] When the Eighth Circuit released its February 2, 2007 version of the Rules, Local Rule 28A(i) had been abrogated and Rule 32.1A had taken its place. [FN191] This rule states that while unpublished opinions issued after January 1, 2007, may be cited, they are not precedent. [FN192] Rule 32.1A also contains the language from Rule 28A(i) that opinions prior to January 1, 2007 should generally not be cited and lists the previously mentioned exceptions allowing unpublished opinions. [FN193] With both Judges Richard Arnold and Gerald Heaney [FN194] having retired, it is unclear what stance the Eighth Circuit would take on the use of unpublished opinions.
        *982 2. Fifth Circuit applicability
       The Fifth Circuit's Local Rules, effective December 1, 2006, also acknowledge the new rule in their own Local Rule 47.5. [FN195] The court of appeals continues to recognize, in Rule 47.5.3, unpublished opinions that date before January 1, 1996, as precedential. [FN196] Rule 47.5.4 addresses unpublished opinions issued after January 1, 1996 but before January 1, 2007. [FN197] Opinions issued in this time window are not precedent except for situations involving res judicata, collateral estoppel, or law of the case. [FN198] The Fifth Circuit's internal operating procedures omit the “no published opinion on point from any other circuit” language that is seen in the Eighth Circuit rules. [FN199] Interestingly, the 2005 version of the Fifth Circuit's Rules provided that unpublished opinions could be cited and had “persuasive value.” [FN200] With this language now removed from the latest edition of the rules, it is unclear how the Fifth Circuit may treat unpublished opinions from not only after January 1, 2007, but any opinion issued post-January 1, 1996. In a recent case holding, the Fifth Circuit showed a welcoming attitude towards unpublished opinions, allowing the United States to cite not only unpublished opinions for a point of law, but also to use unpublished opinions from another circuit. [FN201]
       3. Tenth Circuit applicability
       In the Tenth Circuit, unpublished opinions may be cited for their persuasive value but are not precedential, regardless of when they were issued. [FN202] Like the Fifth Circuit, [FN203] the Tenth Circuit has recognized the persuasive value of not only its own *983 unpublished opinions, but the unpublished opinions of other circuits as well. [FN204] The Tenth Circuit in 2006 explained in Dulworth v. Evans [FN205] that they looked upon citation to unpublished opinions with disfavor in most situations. [FN206] Any language showing disapproval of such a citation is absent in the most recent version of the local rules. Since the opinion in Dulworth was issued in 2006, [FN207] counsel should tread carefully in the citation of unpublished opinions until the Tenth Circuit issues an opinion that clarifies whether the local rule or precedent case language is the standard.
       4. Sixth Circuit applicability
       The most recent version of the Rules of the Sixth Circuit is effective as of January 2007. [FN208]
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Sixth Circuit Rule 28(g), which previously stated under the 2005 rules that unpublished opinions were disfavored save in cases of res judicata, estoppel, or law of the case, now simply is list as reversed. [FN209] A supplement recently published, however, recognizes that the Sixth Circuit allows citation to unpublished opinions and that “Federal Rule of Appellate Procedure 32.1(b) applies to all such citations.” [FN210] Recall that 32.1(b) requires that copies of any unpublished opinions that are cited must be submitted to the court if not available in a publicly accessible electronic database. [FN211]
*984 B. Recommendations For Arkansas's Courts
       1. The Federal District Courts of Arkansas
       The local rules for the Eastern and Western District of Arkansas make no mention of unpublished opinions. [FN212] There are no statements in case law clearly showing the stance of the district courts on the issue of citation to unpublished opinion; a recent case mentions citation to an unpublished opinion but does not comment on the weight to be afforded that opinion. [FN213] In order to clarify their stance on unpublished opinions, the United States District Courts for Eastern and Western Districts of Arkansas should update their rules to provide guidance to the state's legal community.
       2. Arkansas Supreme Court and Court of Appeals
       Rule 5.2(a) of the Supreme Court of Arkansas and the Arkansas Court of Appeals mandates that all of the opinions of the Supreme Court that are signed will be published. [FN214] Rule 5.2(c) dictates the standard for publication of the opinions of the Court of Appeals, stating that cases “which resolve novel or unusual questions” are marked for publication, and concurring or dissenting opinions in a case are not published unless the majority opinion is published as well. [FN215] In this manner, the standard for publication is more stringent than the nearby Fifth Circuit, which explains its criteria for publication and mandates publication when there are dissenting opinions. [FN216] Per Rule 5.2(d), if an opinion is unpublished, it “shall not be cited, quoted, or referred to by any court or in any argument, brief, or other materials presented to any court,” with the familiar exceptions for res judicata, collateral estoppel, or law of the case. [FN217] Furthermore, the opinion will not be published in the *985 Arkansas Reports, the annual compilation of the opinions from the Arkansas Supreme Court and Court of Appeals. [FN218]
       The Supreme Court provided a thorough and detailed discussion of the history of unpublished opinions in Arkansas state courts in Weatherford v. State, [FN219] in which a point of contention was that the rule forbidding citation to unpublished opinions was a violation of the constitutional right of due process by depriving citizens of access to the law. [FN220] In that case, Weatherford wished to cite to five unpublished opinions in order to establish an argument that his convictions for a variety of drug-related crimes were based on insufficient evidence. [FN221] While those cases were not published in the Arkansas Reports, they were available online through Westlaw. [FN222]
       The court explained that Arkansas's standard for unpublished opinions dates back to 1974, before the Arkansas Court of Appeals existed. [FN223] The court's rationale was that unpublished opinions are written to an audience limited to the present parties in the lawsuit; thus the court does not engage in restating facts well known to both parties. [FN224] The court agreed with the rationale of the Louisiana Court of Appeals as to unpublished opinions; Louisiana uses unpublished opinions in order to allow judges to avoid writing time-consuming and full-fledged opinions “deciding cases involving well settled principles of law.” [FN225]
       There were 1332 appeals filed in the Arkansas Court of Appeals in 2005. [FN226] Also in 2005, the court of appeals wrote *986 908 opinions. [FN227] This represents a publication percentage of 68.6%, well ahead of the twenty-percent estimate provided by Judges Reinhardt and Kozinski of how many federal appeals have published opinions. [FN228]
       Arkansas should adopt its own version of Federal Rule of Appellate Procedure 32.1
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[FN229] and allow parties to cite unpublished opinions in communications with the courts of Arkansas. These opinions would not necessarily need to be recognized as precedent, but should have persuasive value (especially in situations where the facts of a case currently before the court are in alignment with a previous opinion). The current system in which these opinions are only available to those who pay for Westlaw access provides them a crystal-ball-like view into the rationale of the court, which non-subscribers to Westlaw simply cannot match. By implementing its own version of Rule 32.1, the state would move in line with the view of the federal circuits both in and around the state and provide a more-level playing field for attorneys in Arkansas.
V. CONCLUSION
        Federal Rule of Appellate Procedure 32.1 is an important addition to a litigator's appellate arsenal. Under this new rule, the appellate advocate has been granted further access to a court's rationale. Additionally, for cases decided after the effective date of the new rule the advocate will no longer be frustrated when doing electronic research and finding a case on point, only to suffer the frustration of seeing the phrase not for publication or its equivalent at the top of the opinion. The implementation of this rule is also an important first step in reducing the docket in the federal courts of appeals. This new possibility of citing to previously unavailable opinions could bolster an argument to the point where oral argument in a given case is unnecessary.
        *987 This rule could be the beginning of much more palpable reductions in the federal docket. This comment suggests implementing several of the recommendations of the Federal Courts Study Committee in order to significantly reduce the current federal caseload. These suggestions would logically expedite cases moving through towards resolution. Curtailing or eliminating diversity jurisdiction would not only reduce the federal docket, but would allow the state courts to regain sovereignty over interpreting their own laws. [FN230] This power of interpretation has been silently ceded to federal courts through the years and rightfully belongs in the hands of a state's own judiciary. Increasing federal judges' salaries would recognize that more is asked of federal judges in terms of workload than they have previously handled. [FN231] A basic principle of fairness requires that more responsibility and more work dictates a larger salary. Finally, allowing neutral courts of appeal to resolve national conflict on issues that have divided other circuits, but have not yet been addressed by the Supreme Court, would allow the courts of appeals to hear more cases on their docket.
       This comment urges Arkansas to implement its own version of Federal Rule of Appellate Procedure 32.1 and end the long-standing practice that the unpublished opinions of the Arkansas Court of Appeals may not be cited for any purpose. The unpublished opinions of the Arkansas Court of Appeals represent valuable insight into the court's interpretation of the law, and the unavailability of these opinions for an argument denies advocates the ability to provide their clients the highest quality representation they deserve.
       In sum, Federal Rule of Appellate Procedure 32.1 is more than a rule that will affect how future cases with unpublished opinions are utilized. It represents a first step, at both the state and federal level, toward substantive improvement to the experience that citizens have with the judicial process as both clients and litigants. Every lawyer swears an oath to provide the highest service to his clients; this oath mandates that if improvement of this service is available, it should be implemented. The Arkansas implementation of Rule 32.1, and the national implementation of the recommendations of the *988 Federal Courts Study Committee are the next steps on the footpath towards better representation.
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