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Good morning Let e begin by thanking the Comeinee for this opportunity io offer my
thoughts on Propossd Rude 32.1, which would abolish the current practioe in must circuits of
restricting, to one degree or another, the citation of ceriain memoranca and orders. Both for the
reasons expiained in the letier submirted by 8 majority of judges on the Seventh Circuit, and for the
sdditional ressans I would Lke 1o highlight this morning, 1 and most of my colleagues oppose the
proposed rale. Moreaver, iis flaws ate deep encugh that L doubt they would be cured by further study
aver the next vear o so. | therefore urge the Comnmittes to table this proposat indefinitely and to
corninue to entrust the roannss in which legally binding precedent is developed to the discretion of
cach Coti

While it is an undeniable fact thar thousands of dispositions i the federal courts of appeals
fail under the non-citation rules of the several circuits — some 80% uationwide of all matters
tenrinated on the menss — it is Tar 1sss clear that <his constinutes a problem, or that it cries out for
a suiution. The Committee Note offers several reasons for wking shis action, but nene of them

withstands close serutiny. Those reasons cen be summarized as follows:

i There is 2 need for nations! uniformity with respect to cltation practices, and that

uniformity should be achisved by a rule banning restnictions on citation, rather thap by arule



calitng for every Sireuit 1o follow simijar resinctive gcitabiisty critena.

2. Some version of truth-in-labeling ought w0 be foliowed: the present orders, memoranda,

and symmary dispositions that fall under the non-citation rules represent real docisions of

rea! courts, znd it is dismgenuous o pretend otherwise.

3. We should prefer a more open system in which ibere are 1o limifs on the materials

coumse! or the parties can call to the court’s attzahon, &l jeast when (as 15 asserted to be the

case hers) the change can be accomplished at itthe or uo Cost,

4. The rule change will lighten the burden on attorneys, who now must decipher the citation

rules of sach cireuit 2nd who now must restrain thersetves from eiing relevant dispositions

in those cireuils with resinctive rules.
} will begin with the question of burdeus on parties and courts, thea move 10 whai T are calling the
“labeling” question, and conclude with e uniformity point. D wili refer to the nop-citable materials
in each circuit as “orders.” because that js what we call them in the Sevemh Cireuit, even though
1 yealize that terminology varies around the pountry.

First, however, it is worth noting one dog that 1s not barking. No one is seriously arguing that
proposed Rude 32.1 is necessary to counter an lmpression that there 1s “secret” law of the circuit,
hidden away in so-cailed wnpublished orders. This story stmply cannot beid in the 21 century court
system. As the Committee Note itself acknowiedges, the E-Goverament Act of 2082 [Pub. L. 107-
347, 5 205(ax(8), 116 Stav. 2899, 2913] assures that every court of appeals is posting ali of its
decisions on iz website. This prachice, 1 might add, has been standard in the Sevemh Circuit now
for several vears. This means that there is free Internet access 10 svery ]"r’t‘% word coming out of the

courts to anvone vith the skill (and the access) 16 navizae this free websites both tnside and outside



the Judiciary. For those with the resources to subscribe t0 Westlaw or Lexds, access is even easier.
Whether or not there was ever a trme when courts could sweep controversial issues under the rug
through the vehicle of an “unpublished” opimon is beside the poirt, because that 1s surely not the
case now. The discassion we are heving today deals solely with the question whether eachand every
publicly available decision of the courts of appeals may be raised in submissions to the courts in
support of the litigant’s position.

Tuming then to the arguments advanced in support of the rule, let me begin wath the
Committee’s assertion that it will “relieve attorneys of severai bardships.” Distinguished members
of the bar with extensive nationwide appellate practices have flatly disugreed with that prediction.
The cirenit rules are not hazd to find (they too are on every court’s free website). More importantly,
just s the Seventh Cirenit comuments suggesied, atiomeys from private firms, public imerest groups,
and industry alike predict that the true hardship will come from the need to deal with the enorlmous
tody of decisions thai are presently designated for non-¢itation. Recall that 80% number I
mentioned 8 moment ago. It is just a national av;e.rage that conceals important differsnces among
the circm's:;c. — g pout to which Iwill refumn ma moment for a different reason. By adding the nop-
citable dispositions to the body of law a competent attorney must research, the rule will increase the
lawyer’s worklosd (and for cijents who pay by the howr, the client’s bill for this servies) by four-fold
overnight. Tt will hit the poor and the middie ¢lass, whose access t0 the courts is already
problematic, especialiy hard It is hardly the disection we should take, when the true problem facing
us is that of the spiraling costs of Htigation

And vet all the evidence suggests that this enormous extré work will yield very little

marginal benefit. If vou are having trouble sleeping sorne pight, 1 invite you to sit down and read
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& weel of two’s worth of the non-citable orders issued by the Seventh Circuit - every one of winck,
I mught add, 1 read You will find prisoner cases where the prisoner failed to allege that a prisor
official acted with the necessary malice 10 make out an Eighth Amendment violation; Sccial
Security cases where the administrative law judge’s decision was supported by substantial evidence,
imraigration osses where the same is true of the immigration judge’s decision; smployment
discrimination ceses where the plaintify f;.iled to satisfy the well-wom prime fucie cese under
MeDonnell Douglas, and Anders brisf sfter Anders briefincrimingl cases where the order rehearses
why oounsel hes correctly conchuded that a sriminat appeat would be uttedy wit}_mut merit, Yeieach
of these orders typically includes a brief discussion of the standard of review on appeal, or of basic
principiss of administrative law, or of the way in which one goes about proving employment
discriminarion. To say that they would clutter up the research of someone faced with a genuine issue
in one of those areas is an understatement, Even if we assume that there is some hardship to [aiwcrs
under the present system, therefore, the proposed fiew system would be far worse.

It is also & fallacy to think that the propesed nuile would be cosi-free from the standpotnt of
the courts. Many comupentators have pointed out that it is fanciful to think that alive can be drawn
between the ebilfty to cite an opinion and the precedential value of that opinion. [f the sited order
is tas work produst of owr court, if we must study the facts to see if they are distinguishabie fromn
the czse presently before us, if we must either follow the precise legal formulavon iound in the
arder or explain why we are not doing so — in shert, if {2s is inevitable) we must treat it as & full-
fledged precedential opinion of the court, then it i« s full-fledged precedential opimon of the coust.
As the old saying goss, if it walks like a duck, quacks like a duck ... You know the rest. Witha

vastly increased pool of cases, the chances of intra-circuit conflicts ae wapmified and there will be
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a consequent need to invoke en bane procedures more often. The same is true of imer—circ-uit
conflicts, but there the burden will fall on the Supreme Court’s cerfsorari docket.

And there can be no denying the fact that the workload on already-burdened judges will
increase, as they strive to avoid the hiadvertent discrepancies among opinions that today do not
matter. This is work that, in a time of shrinking resources for the Judiciary 2s a whole, we can il
afford to take on Remember that the no-citation rules evolved under the leadership of people like
Judge Griffin Beil of the oid Fifth Circuit, just when cascloads were starting to explode in federal
couris of appeals arsund the couniry. The last { checked, things have only gdtten worse since Judge
Bell’s day: more than ever, courts desperately need effective docket management tools that will
keep the law of the circuit coherent, that will nonetbeless give the parties in every case a full
explanation of the result, and that will accomplish both of those goals without indue cost or delay.

Truth-in-abeling sounds like & good idea, but it becomes iess compelling when we think
about the nature of these non—citable orders. Any lawver who wants to use the legal underpinnings
of 2 non-citable order has only to borrow the analysis from that vrder and refer the: court to the
precedential opinions on which the eider relied If the lawyer — or for that matter, 1 the Seventh
Cireait, 1f any person whatsoever — thinks rhat the order truly broke new ground, he or she need only
file a muﬁun with the court sequesting publicetion. It is our practice to look faverably on such
wotions; | personally cannot remember the last time a panel on which [ sat dended one.

Finally, lev me spend 3 moment or two on the uniformity point. Sometimes vruformity is a
cood thing, but sometimes it can be used to stifle local experimentation (think, for example, of the
Supreme Court’s constant praise of the states as laboratories for mnovatiory) or essential tailoring

to local circwnstances A superficially uniform ruls superimposed on dissimilar actors will lead o
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was 1404 cases. 581 were published, written, and signed, zero were unpublished, written, gud
signed: in the unsigned opinion group, 22 were published written éx;;lanations, while 765 were
unpublished, Thirty-six unpublished, unsigned orders without comment were 1ssued. The Tenth
Cirguit issued 328 published, written and sigaed opinions, and 1,010 unpubiished, written, and
signed opmions

The same é1ﬁ’erences show up when one consults the total percentage of unpublished
opintons by eircuit. In 2003, the Fourth Circuit had the highest percentage, at $1%; the lowest
percentage was in the First Circuit, at 39% — a difference exceeding 100%. The Seventh and DC
Circuits both had 57% of then opinions “unpublished” (in the limited sense of this terms I noted
earlier), while the Fleventh and Fifth Circuits had §7%.

Thus, while on the one hand, the Seventh Circuit has one of the most restrictive rules
governing citation of its crders, on the other hand a far smaller percentage of its docket is being
placed in the “order” aind thus non-citable category. Even though we are a ssnall cirewt, by number
of states and number of judges. in absolute numbers we had the third-largest number of written,
signed and published opinions: the 9% Clrcuit, not surprisingly given 1ts size, led the pack with 777
such oputions; the 8% Clrowit had 648, aﬁd the 7® Circuit had 581. No one else exceeded 500.

Anyone who wants to look at the way that so-catied “unpublished” (or more accurately, noa-
citable) opinions are treated needs to take the other half of the equation into account as well: bow
raany dispositions does the circuit designate for full precedential value? My pomit here is not w say
that there is any magie percentage that every circuit should meet, It 15 the more modest point that
here, as elsewhere, local variations matter a lot. Many Seventh Circuit judges were frankly baffled

when the Commitiee Firsi startad discussing proposed Rule 32.1, becauvse 1t was hard to see what
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pon-unifonn resuits.

Tnthe comments filed with the Comumittes, many people adveried to the undemable fact that

the thitteen citeuils varv in geography, caseload, case mix, and i royriad other ways, That i

ertamly irve, and those variations alone are encugh to make one hesitate before assaming that
sorpething that warks for the First Cirguit will elso work for the Nivth. In other ways intimaiely
related to the non-citation rules, however, the ctreuits also vary dramaticaliy: allocation of cases to
the oral zxgument docket versus the non-argued docket; percentage of cases resolved by a full-blown
published, precedertial opinion; and use of different summary disposition techniques. When one
takes these differences into account, it becomes clear that ewation practices shouald not be
approached with a one-size-fits-all memtality.

Let us begin by looking behind that 80% mnpber to which | have veferred twice. The
statistics collected by the Adminsirative Office of the U.S. Courts for the ¥2-month period eﬁding
September 30, 2003, show that out of a total of 27,009 opinions or orders filed in cases tenminated
on the merits after either oral hearings or submissions on the briefs, 79.9% were unpublished. The
statistics divide that 27.000-soine number inte three groups, written, signed dispositions; writien,
reasoned, but imsigned; and written, unsigned, and without comment, Each of those tnee cate gories
then shows kow mary dispositions were published and how many unpublished.

The variations among the ¢ircuits are enormous. The Second Cirouit, for example, had & toal
of 1,934 opinions or orders of ail kinds. Of that, 438 were published, writien, and signed; 1,451 were
unpuiblished, written, and signed; and 45 were prbhshed, writien. and unsigned. That court doss not
use the written, unsigned, and without comment fnethod atall. In the Seventh Circuit, as any judge

could have told you, a written, signed opinion is @fways published. The Seventh Circuit’s 2003 total
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the problem was,

Tn conclusion, let me suggest a different area for the Comumittee’s atiention that would
addrass the rare situation: in which & panel errs ia desigriating an orger for non-precedential status.
Y vefer 1o (e targetad rubes found in each circuit for changing the designation of a particuiar order
from “unpublished/uacitzble” te “published” and he.nlce citabie. While (by my quick count) raost
cireutts have such fules, they vary in thewr scope and emphasis. In the Seventh Cireuit, Local Ruje
53(d¥ 3 provides that any person may request by mofion that a decision by unpublhished order be
13sued 25 a published opien, Fisst Cireurs Local Rule 36(0)(2 Y0} is similar, although it refers to
“any party or other interested persen” rather than the unqua]ifieﬁ “any person,” and it specifies that
“good causz” must be showan, The Fourth Cironit’s Rule 36(b)} gives the right to rrake such a inction
to “coursel” oaly, the Fifth Circuit’s Rule 47.5.2 allows any judge of the cowrt or apy party 1o make
such a request, |

If there Js serisas concern that the oceasioral non-citable order was misclassified ag
something that merely applies existng law, and instead 1t advances the jzw sornehow, then the
Committee could find ways to encourage the courts of appeals to put ioto place effective
mechanisms for reconsideration of ihe initial classification. That would be far better than unleashing
a togrent of routine orders that are drafied with the sole purpose of explaining the outcome of the
case to the litigams themselves on o already overburdened court system and legal profession As
T gaid at the outsel, 1 woe the Committee t reject proposed Ruie 32.1 and thereby to leave
uédistm‘bed the prerogative of each circuit to tailor its citation rules to its Own CLICUINSIALIES.

Thank you.



