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and David J. de Jesus

he verboten is about to be

no more. After years of

- extensive debate, reams

of commentary and vigor-

ous opposition from several circuit

judges and many attorneys, the

Committee on Rules of Practice and

Procedure and the U.S. Supreme

Court have answered “yes” to the

question of whether unpublished

federal opinions are citable. Rule

32.1 of the Federal Rules of Appel-

late Procedure, effective Dec. 1,

lifts restrictions on citing unpub-

lished federal opinions or other

dispositions that are filed after Jan.
1,2007.

Rule 32 states that no court “may
prohibit or restrict the citation of
federal opinions, orders, judgments,
or other written dispositions” is-
sued on or after Jan. 1, 2007. This
holds true regardless of whether
they have been designated as
“unpublished, ‘not for publication,’
‘nonprecedential, ‘not precedent,

. or the like” Rule 32.1(a). Parties
who cite an unpublished disposition
must provide the court with a copy
unless one is available on a publicly
accessible electronic database.

The committee note states that

_ Rule 32.1 is “extremely limited.”
It clarifies that Rule 32.1 neither
requires an appellate court to file
an unpublished opinion nor forbids
it from doing so. It also states Rule
'32.1 does not establish the factors
or procedure appellate courts use to
determine whether they should des-
ignate an opinion unpublished. The

note also provides that the new rule

is not meant to govern the weight a
court should give an unpublished
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Moreover, as the note states,
Rule 32.1 “addresses only the
citation of federal judicial disposi-
tions that have been designated as
‘unpublished’ or “nonprecedential’
— whether or not those dispositions
have been published in some way or
are precedential in some sense”

(original emphasis). In other words, ,

for purposes of the rule, all that mat-
tersis that the court has designated
the opinion “unpublished” or “non-
precedential.” That the opinion may
have been “published” somewhere
—thatis, in a newspaper, electronic
database or unofficial reporter or
that some courts may give it prece-
dential (or other) effect is irrelevant
to its citability.
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In promulgating the rule, the com-
mittee recognized that, although
every federal circuit has permitted
the citation of unpublished opinions
for some purpose, such as to sup-
port an issue- or claim-preclusion
argument, the courts “have differed
dramatically” over their persuasive
value. Indeed, “[slome circuits
have freely permitted such citation,
others have discouraged it but per-
mitted it in limited circumstances,
and still others have forbidden it
altogether”




e 9th U.S. Circuit Court of
Appeals, for example, has
said that its unpublished dis-

positions are not binding precedent
and therefore not citable, except for
res judicata, collateral estoppel, or
law of the case, purposes, or for fac-
tual purposes such as showing dou-
ble jeopardy, sanctionable conduct,
notice, attorney fees entitlement, or
the existence of a related case. See
9th Circuit Rule 36-3b (i)~ (ii). A few
years ago, the 9th Circuit broad-
ened the citability of unpublished
dispositions, permitting parties to
cite them in a petition for rehearing
or rehearing en banc to show the
existence of an intracircuit conflict.
9th Circuit Rule 36-3bii).

On the other hand, the 3rd
Circuit has permitted the citation
of unpublished opinions for any
reason, cautioning merely that “the
members of this court regard them
for what they are worth — the opin-
ion of three members of the court in
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a particular case.” In re Grand Jury
Investigation, 445 F.3d 266 (3rd Cir.
2006). R
Rule 32.1 does not alter these
conflicting rules for unpublished
dispositions filed before Jan. 1,
2007. However, it does resolve
_the conflict for future matters, by
intending “to replace these incon-
sistent standards with one uniform
rule.” In that vein, the note specifies
that no court may prohibit citation '
to an unpublished opinion for its
persuasive value “or for any other
reason.” It also states that a court
may not restrict or discourage cita-
tion to such opinions in any circum-
stance, including where a published
opinion addresses the same issues
as an unpublished one.

Although Rule 32:1 is contained-
in the Federal Rules of Appellate
‘Procedure, its scope is. not limited
to the federal circuit courts of ap-
peals. Because those courts are
charged with establishing the cita-
tion rules for the courts within each
circuit and the rules forbid appellate
courts from prohibiting the citation

A court may not

restrict or discourage
citation to unpublished
opinions in any
circumstance.

of unpublished opinions, district
courts are also bound by Rule
32.1’s noaprohibition. Compare, 9th
Circuit Rule 36-3(b) (“Unpublishqd
dispositions and orders of this
Court may not be cited to or by the
courts of this circuit.”).

So what does Rule 32.1 mean for
practitioners? Maybe very little, but
maybe alot. :

Up to now, the federal appel-
late courts have tended to include
far more detail and analysis in
published opinions. That is. not
surprising, because published
opinions typically are filed in cases
that establish a new rule, that apply

a settled rule to a new set of facts,
that disagree with the holdings in
other circuits, that urge Supreme
Court review or that involve issues
of interest to the public-or the legal
profession. In such cases, it's nec-

essary to have a thorough under-

standing of the facts, the procedural
background, the standard of review
and the relevant legal principles
so the reader can appreciate the
significance of the opinion .and
understand why the court chose
to publish.

On the other hand, unpublished
dispositions, at least in the 9th Cir-
cuit, have tended to be far skimpier,
even in cases where the record and
the briefing are voluminous. Such
dispositions rarely contain a factual
and procedural statement, almost
never set forth the governing legal
principles and often resolve the ap-
pealin only a few pages, often with a
citation to one or two cases (if that).
Even though such dispositions will
now be citable, the 9th Circuit is
unlikely to change its practice and
make such dispositions more ex-
haustive — or even understandable
to all but the parties and lawyers
involved, if for no other reason
than the court lacks the time and
resources to devote to writing more
comprehensive dispositions.

Moreover, the 9th Circuit weighs
a number of factors to determine
whether an opinion should be pub-
lished, including whether it estab-
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" Taw; calls-atteéntion &

" unique isstie or om

publishéd; follows o:

“is an opén ¢

- because that' additio

tule; criti
importance; disposes ,
n the heelsofa
reversal by the Supreme Court; or is

_based on adissenting or concutting.

-judge’s request ,for«'publi‘ﬁcéﬁé@ 9th’

Circuit Rule 362,

that, on the judicialsid
will have little, if any; effect ¢
court, L E R

does not . effectuate a.substantial
change in the way the courts write

i~

unpublished dispositions — that is,

if the bulk of unpublished disposi-

tions remain short; to the point and-
largely bereft  of detailed factual i

or legal analysis — thére may be

precious little for ‘practitioners to-
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amine unpublished dispositions to
see what nuggets they contain: .
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