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I respectfully disagree with the majority opinion,*'

E However, although I disagree with the rule adopted and the

subsequent result in this case, I agree with the decision to publish this
decision. The Hawai‘i chapter of the American Judicature Society (AJS) last
month issued a report regarding the abundance of unpublished opinions in our
jurisdiction. See REPORT OF AJS SPECIAL COMMITTEE ON UNPUBLISHED JUDICIAL
OPINIONS HAWAI‘I CHAPTER OF AMERICAN JUDICATURE SOCIETY § IV (2002)
[hereinafter Report]. In recommending that unpublished opinions be allowed to
be cited as “persuasive” authority, the Report characterized the use of
unpublished opinions as a “problem”:

There is a problem perceived by the legal community
with the continued use of summary disposition orders and,
particularly, the inability to cite memorandum opinions
despite the fact that these opinions appear to be of
substantial length and content and often cite other case law
(continued...)




1(...continued)
as precedent for the conclusions.

Id. at § 4 (emphasis added). The Report also refers to a considerable amount
of unpublished law that could otherwise serve as precedent:

[Tlhe Committee notes that a significant body of law
has developed through the use of unpublished opinions and
orders. While these opinions and orders are admittedly non-
precedential by virtue of their non-publication and hence,
non-binding in any other action or proceeding, they are
nonetheless instructive to litigants and counsel alike (and
presumably would be to the deciding court if they are
permitted to be cited) as to how the appellate courts may
view cases or issues of similar import to the case or issue
in question.

Id. at § III. C. (emphasis added).

The importance of published opinions cannot be understated in a
legal community where the lack of precedent has been characterized as a
“problem.” Part of the problem is surely that practitioners and judges are
left without guidance from the appellate courts. I adhere to my position in
Zanakis-Pico v. Cutter Dodge, Inc., No. 22987, slip op. at 36 n.l (Acoba, J.,
concurring) that we should publish for the benefit of all concerned. See id.
(“Because I believe that we should endeavor to provide as much guidance as
possible to the parties, counsel, and the trial courts, I wholeheartedly agree
with the decision to publish this opinion.”). Presumably, precedent would
preclude future appeals in many cases, or, as in the present case, give notice
to appellants as to when a notice of appeal must be filed in order to preserve
the right to appeal. Moreover, the appellate process would be more efficient
if law clerks, judges, and justices do not have to “reinvent the wheel.” See
John v. State, 35 P.3d 53, 64 (Alaska Ct. App. 1989) (Manheim, J., concurring)
(“"[S]o many of our decisions are unpublished that, given enough time and
enough change of personnel, the court ‘forgets’ we issued those decisions.”).

Significantly, published opinions allow for the dissemination of
alternative views on legal issues -- a process necessary to the development of
case law. Thus, as I have indicated before, where there is a concurring or
dissenting opinion, the decision, in my view, should be published -- a
proposition germane to those expressed in the Report. See ABA Standards of
Appellate Courts & 3.37, at 63 (1977) (YA concurring or dissenting opinion
should be published if its author believes it should be; if such an opinion is
published the majority opinion should be published as well.”).

An opinion should be published upon the request of a concurring or

dissenting justice. In 1981, a study sponsored by the Federal Judicial Center
investigated, inter alia, the rate of publication of those opinions in which a
separate opinion was written, indicating a split decision. See William L.

Reynolds & William M. Richman, An Evaluation of Limited Publication in the
United States Courts of Appeals: The Price of Reform, 48 U. Chi. L. Rev. 573,

612 (1981) [hereinafter The Price of Reform]. The researchers agreed that
“[n]J]onpublication presents a special problem when an unpublished opinion
contains a concurring or dissenting opinion.” Id. (emphasis added).

Two major factors argue for publication in cases that
generate separate opinions. First are the stated premises
of limited publication, which is a treatment supposedly
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which establishes the vague and uncertain post-act test that,
only where “the correction [to a judgment is] clerical in nature

”

and ha[s] no adverse effect upon any rights or obligations]|, ]

Y(...continued)
reserved for cases that do not implicate the law making
function of the court--routine, uncontroversial cases.
Cases that contain dissents or concurrences are, by
definition, controversial; the court disagrees either about
the result to be reached or about the method used to reach
it. Accordingly, few decisions with separate opinions
should go unpublished.

Id. (emphasis added).

The second factor supporting the argument that separate opinions
should be published “is the role played by the separate opinion in our
judicial system.” Id. The separate opinion assures

a public airing of a contrary view of the same facts and
law. The separate opinion also performs an important
corrective function, for it criticizes the result and
reasoning of the majority, appealing for correction by a
higher court, a future court, or a legislature. It is “an
appeal to the brooding spirit of the law, to the
intelligence of a later day.”

Id. Moreover, “the dissent is an assurance that the case was fully considered
and thoroughly argqued by the bench as a whole and was not merely adopted as
written by one member.” Fuld, The Voices of Dissent, 62 Colum. L. Rev. 923,

927 (1962) (emphasis added).
Another reason to publish those decisions in which there are
separate decisions is to ensure that the majority does not suppress the views

of a dissenting judge. As noted by the researchers in The Price of Reform,
while “[w]e are not aware of any federal cases where that has occurredl[, ],
[tlhe problem has arisen in some state cases.” Id. at 613 n.15. Judge

Jefferson’s experience in a California Court of Appeals case, People v. Para,
No. CRA 15889 (Cal. Ct. App. Aug. 1979), is instructive:

Initially, it appeared that the majority felt the same as I
do regarding the fact that the majority opinion merited
publication in the Official Reports. When circulated to me,
the majority opinion was approved by the two justices making
up the majority and was marked for publication in the
Official Reports. It was only after I had circulated my
dissenting opinion to the two justices who make up the
majority that they decided to reverse their original
position regarding publication in the Official Reports. I
do not think this reversal of position is justified.

Id. (quoting Para, No. CRA 15889, slip op. at 34 (Jefferson, J., dissenting)).

While I understand that unpublished opinions are sometimes
justified as a remedy for avoiding backlogs, the question is one of
appropriate balance in view of our role as the court of last resort and the
long-term perspective we must take. Not every opinion need be published, but
an abundance of unpublished work inevitably does nothing for the furtherance
of justice, or, ultimately, the reduction of future backloqg.
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amended in a material and substantial respect,” majority opinion
at 7, is an amended judgment an appealable judgment or order
pursuant to Hawai‘i Rules of Appellate Procedure (HRAP) Rule 4.
In doing so, the majority opinion creates uncertainty for
appellants as to whether an amendment sufficiently “materially
alter[s] any rights or obligations|[,]” id., to deem an order or
judgment as one from which the appeal should be taken.

In my view, the better reasoned and fairer approach
would be to treat the period for filing an appeal as running from

the entry of an amended judgment, unless that amended judgment is

specifically entered nunc pro tunc, giving unwary litigants

notice that the entry date of the amended judgment is not to be
relied upon in calculating time pursuant to HRAP Rule 4. This
would provide a definite and unequivocal standard, rather than a
murky test in a situation where unpredictability and doubtfulness

should not play a part.

I.

In the present case, Petitioner Appellant-Appellant
Lewis W. Poe relied upon the filing date of the Second Amended
Judgment in calculating the thirty-day period in which he must
file his appeal, rather than that of the amended, or original
judgments. Applying the “material and substantial” test, the
majority opinion concludes that, because the Second Amended
Judgment was “clerical in nature” and did not “materially alter

7

any rights or obligations,” majority opinion at 7, the appeal of
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Poe, a pro se appellant, is precluded from judicial review.
However, the plain language of our rules does not support such a
test, nor does it provide any hint of this newly imposed rule

which bars Poe’s appeal.

IT.
A.
Nothing in the rules instructs as to when a notice of
appeal from an amended judgment should run. Hawai‘i Rules of
Civil Procedure (HRCP) Rule 54 indicates a “‘[jludgment’” as used

in these rules includes a decree and anv order from which an

appeal lies.” (Emphasis added.) “The filing of the judgment in

the office of the clerk constitutes the entry of the judgment;
and the judgment is not effective before such entry.” HRCP Rule
58.

This court’s appellate rules similarly do not support a
distinction between amendments based on “clerical errors” versus

”

a “material[] alter[ation of] rights or obligations|[,]” majority
opinion at 7, as a standard for amended judgments. HRAP Rule

A\Y

4 (a) provides that, [wlhen a civil appeal is permitted by law,

the notice of appeal shall be filed within 30 days after the

entry of the judgment or appealable order.” (Emphasis added.)

HRAP Rule 4 (a) (5) states that “J[a] judgment or order is entered

when it is filed in the office of the clerk of the court.”

(Emphasis added.) No reference at all is made to an amended

judgment in the rules. Hawai‘i Revised Statutes (HRS) § 641-1(a)
5



(1993), to the same effect, is similarly silent.? It provides

that judicial review is available from “final judgments.” Id.

B.
It is evident, then, that nothing in HRS § 641-1(a) or
the court rules prohibits this court from regarding an amended
judgment as the document from which an appeal lies. The plain

A)Y

meaning of “amendment” is “[t]o change or modify for the
better[; t]o alter by modification, deletion, or addition.”

Black’s Law Dictionary 81 (6th ed. 1990). The connotation of a

judgment which is “amended” is that the amended, and not the
original judgment, represents the final version of the judgment
from which an appeal would be taken. A contrary interpretation
would be at odds with the plain meaning of the words “amended
judgment”® and would run counter to the normal and ordinary

expectations of the parties.

ITI.

HRS § 641-1 states:

(a) Appeals shall be allowed in civil matters from all
final judgments, orders, or decrees of circuit and district
courts and the land court, to the supreme court or to the
intermediate appellate court, except as otherwise provided
by law and subject to the authority of the intermediate
appellate court to certify reassignment of a matter directly
to the supreme court and subject to the authority of the
supreme court to reassign a matter to itself from the
intermediate appellate court.

3 The interpretation of a rule promulgated by the courts involves

principles of statutory construction. See Keaulii v. Simpson, 74 Haw. 417,
421, 847 P.2d 663, 666, reconsideration denied, 74 Haw. 650, 847 P.2d 263,
cert. denied, 510 U.S. 814 (1993).
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A.

The majority opinion cites Korsak v. Hawai‘i Permanente

Med. Group, Inc., 94 Hawai‘i 297, 12 P.3d 1238 (2000), and

inaccurately asserts that its rule is “applicable to this
casel,]” and that the Korsak rule was “adopted . . . as a guide
in determining whether an amendment of an order or Jjudgment

affects the time for appeal.” Majority opinion at 5, 7 (emphasis

added) . However, Korsak involved review of an application for a

writ of certiorari of one of the parties there, not an appeal.

Specifically, in Korsak, this court construed HRS § 602-59 (a)
(1993) which provides that “[a]ln application for writ of
certiorari may be filed with the supreme court no later than

thirty days after the filing of the decision of the intermediate

appellate court.”* (Emphasis added.) The parties had petitioned
the supreme court for certiorari pursuant to HRAP Rule 40.1,
which governs only writs of certiorari to the supreme court from
the Intermediate Court of Appeals (ICA).

The Korsak court defined the issue before it, stating
that “the question before us is whether a sua sponte order
amending a denial of reconsideration extends the time within

which an application for certiorari must be filed.” 94 Hawai‘i

at 304, 12 P.3d at 1245 (emphasis added). Finding that “HRAP
Rule 40.1(a), as well as existing Hawai‘i case law, is silent on

this issuel[,]” id., Korsak turned to Interstate Printing Co. v.

Department of Revenue, 459 N.W.2d 519 (Neb. 1990), and also

4 Cf. HRS § 641-1(c) which governs appeals from civil judgments to

the supreme court (“An appeal shall be taken in the manner and within the time
provided by the rules of court.”) (Emphasis added.))
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quoted McCarthy v. Jaress, 6 Haw. App. 143, 146 n.5, 711 P.2d

1315, 1319 n.5 (1985), for the proposition that, “[u]lnder the
HRAP, the date of the filing of the decision, ruling, or opinion
is the starting date used in computing the periods for

seeking certioraril[,]” Korsak, 94 Hawai‘i at 304, 12 P.3d at 1245

(quoting McCarthy, supra).

In construing HRAP Rule 40.1(a), the Korsak court did
not reference HRAP Rule 4 at all, nor cite to any Hawai‘i cases
in which HRAP Rule 4 was at issue. The narrow holding of that
case was that “the entry of the amended order [of the ICA] did
not extend the time within which the [petitioner] was required to

file an application for certiorari under HRS § 602-59(c) and HRAP

Rule 40.1(a).”° Korsak, 94 Hawai‘i at 304-05, 12 P.3d at 1245-46
(emphasis added) .

To the extent Korsak is followed, it should be
relegated to the question it posed and to its specific factual
situation. See id. at 304, 12 P.3d at 1245. To reiterate, HRAP
Rule 4 was not in issue in Korsak. Obviously, the consequences
attending the decision in this case are far more egregious. At
the least in Korsak, the appeal was heard by the ICA. The
application of the Korsak decision to this case forecloses any

appeal at all.

° Amended appellate judgments and amended lower court judgments are

not analogous. At the appellate level, the “judgment is [normally] the final

act with respect to the merits of the case on appeal.” McCarthy v. Jaress, 6
Haw. App. 143, 146 n.5, 711 P.2d 1315, 1318 n.5 (1985) (discussing the bright-
line rule HRAP has adopted for termination of appellate jurisdiction). A
trial court’s jurisdiction, however, does not automatically terminate upon
entry of judgment. A trial court may entertain motions after judgment has

been entered.

8



Moreover, the Korsak opinion cites a line of cases in
which the issue was whether amended judgments entered nunc pro

tunc, explicitly relating the date of the amended judgment back

to the date of the original judgment, extended the time of filing
an appeal. See id. at 304, 12 P.3d at 1245. 1In Korsak, this

court relied primarily upon Interstate, a case that is unique on

its facts. 1In essence, in that case, Interstate Printing Company
appealed a decision of the tax commission to the district court.

See Interstate, 459 N.W.2d at 521-22. The district court

affirmed the tax commission’s decision. See id. Thereafter,

Interstate moved the district court for an order nunc pro tunc

requesting correction of the district court’s order affirming the
decision of the tax commission. See id. at 522. 1In response to
the motion, the district court entered a minute entry amending

its order. See id.

Interstate’s appeal was filed in excess of the thirty-
day period for appealing from the order affirming the tax

commission’s decision. See id. On appeal, however, the Nebraska

Supreme Court, addressing the issue of what was and was not

correctable by an order nunc pro tunc, indicated that, because

the modification was not for a clerical error but was for a

“judicial error,” the correction could not be made nunc pro tunc.
Id. at 523. The court accordingly treated the date of the

attempted nunc pro tunc order as the date from which the appeal

should be measured, and deemed the appeal valid. See id.




Here, unlike in Interstate, no cautionary nunc pro tunc
proviso was made for the amended judgment. Here, unlike in
Interstate, the appellant calculating the time for appeal could
not look at the face of the judgment and see language warning him
that the correction or amendment related back to an earlier

Jjudgment.

B.

Obviously, a nunc pro tunc order relates back to the

original date of the matter it affects. See Black’s Law

Dictionary at 1069 (defining “nunc pro tunc” as “acts allowed to

be done after the time when they should be done, with a

6

retroactive effect”). But an amended judgment that is not

6 An order nunc pro tunc relates back to the original date of

judgment, see Black’s Law Dictionary at 1069, and may be entered to correct a
clerical error or correct a clerical mistake in order to make the judgment
conform. “The Latin Phrase, ‘nunc pro tunc’ 1is merely descriptive of the
inherent power of a court to make its records speak the truth, i.e., to record
that which . . . actually [occurred],” but was erroneously omitted or
recorded. Simmons v. Atlantic Coast Line RR Co., 235 F. Supp. 325, 330

(D.S.C. 1964). Hawai‘i courts have the inherent power to amend their records
to correspond to the actual facts, i.e., correct a clerical error. See, e.g9.,

City and County of Honolulu v. Caetano, 30 Haw. 1 (1927); Wong v. Wong, 79
Hawai‘i 26, 29, 897 P.2d 953, 956 (1995).

To relate the order back to the original date, the court must specify
the nunc pro tunc effect of the amending order. See, e.g., Farrow v. Dynasty
Metal Sys., Inc., 89 Hawai‘i 310, 312, 972 P.2d 725, 727 (App. 1999) (“IT IS
FURTHER ORDERED that an Amended Judgment reflecting the correct name of
Defendant DYNASTY METAL SYSTEMS, INC., nunc pro tunc to the effective date of
the Judgment, be prepared by Plaintiff’s counsel.”). The general rule is that
an order nunc pro tunc does not extend time for filing a notice of appeal.
See, e.g., Gonzalez v. Doctors Hospital--Fast Loop, 814 S.W.2d 536, 537 (Tex.
App. Houston 1st Dist. 1991) (determining that a nunc pro tunc order
correcting the name of a party did not expand the time to file an appeal);
Faddis v. Woodward Iron Co.,161 So. 2d 486, 488 (Ala. 1964) (“We think it well
settled from the cases that where a judgment even though defective, has been
entered by the court, and a motion is made to amend said judgment nunc pro
tunc to correct clerical errors, the corrected judgment relates back to the
defective judgment, that is, the date it was originally entered and the time
for taking an appeal, and we perceive review by writ of certiorari under the
compensation statutes dates from the date of the original judgment.” (Citation

(continued...)
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entered nunc pro tunc or pursuant to a nunc pro tunc motion gives

no notice to the parties that a correction is intended to relate
back to the date of the original judgment.

Likewise, in this case, the amended judgment gives no
notice to Poe that it should relate back to the original judgment
and was not the intended “final” judgment appealable under HRAP
Rule 4. Accordingly, the time for appeal should run from entry

of the amended judgment from which Poe appealed. Cf. Fredonia

State Bank v. General Am. Life Ins. Co., 884 S.W.2d 167, 180

(Tex. App. 1992) (stating that, based on Texas Rules of Civil
Procedure Rule 329 (b) (h) (2001)," “[alny change, whether or not
material or substantial, made in a judgment while the trial court
retains plenary power” during the 30 days after judgment before
an appellate court would acquire jurisdiction, “operates to delay
the commencement of the appellate timetable until the date the
modified, corrected, or reformed judgment is signed”), rev’d on

other grounds, 881 S.W.2d 279 (Tex. 1994).

¢(...continued)
omitted.)) .

However, amended orders without the cautionary nunc pro tunc language
are not uniformly held to relate back to the original date of judgment.

7 Tex. R. Civ. P. Rule 329 (b) (h) states:

If a judgment is modified, corrected or reformed in any
respect, the time for appeal shall run from the time the
modified, corrected, or reformed judgment is signed, but if
a correction is made pursuant to Rule 316 after expiration
of the period of plenary power provided by this rule, no
complaint shall be heard on appeal that could have been
presented in an appeal from the original judgment.

11



IV.

Further, not only does the face of the judgment lack
cautionary language, but, until today, our case law similarly
lacked this warning. To further support the Korsak certiorari
standard, the majority cites to a number of cases utilizing this

rule, including Fed. Trade Comm’n v. Minneapolis-Honeywell

Regulator Co., 344 U.S. 206 (1952). See majority opinion at 6-7.

In a dissent to that decision, Justice Black discussed the
arbitrary nature of the majority’s test for “finality” of the
first judgment, stating

I think that no statute, precedent or reason relied on by
the Court requires dismissal of this cause. Of course
appealability of a judgment depends on its being “final” in
the legalistic sense. But there is no more ambiguous word
in all the legal lexicon. The Court of Appeals thought its
second not its first decree was “final.” Counsel for the
Commission evidently believed the second judgment was the
“final” one. I am confident many lawyers would have thought
the same thing under this Court’s former cases. . . . But in
arqgquing over “finality” we should not ignore the fact that
Congress has declared that this type of proceeding should be
reviewable both in the Court of Appeals and here. We
frustrate that declaration when review is denied a litigant
because of his failure to guess right when confronted in
August 1951 with a puzzle, the answer to which no one could
know until todavy.

Id. at 215-17 (Black, J., dissenting). Similarly here, the

majority is requiring Poe to have “guess[ed] right[,]” id. at

217, when, prior to today, he could not have known the answer.

A.
As previously indicated, adoption of a material
alteration test, in place of requiring a court to enter an

amended judgment nunc pro tunc, if that is the intended effect,

12



produces ambiguity as to whether an amendment qualifies under the
test and, hence, unjustly places the burden of making the correct
ad hoc determination as to that question upon appellants. The
effect of the test is especially egregious in light of the rule
that, “as a general proposition, . . . where a judgment, order,

or decree 1is amended or modified, the time within which an appeal

from such determination may be taken begins to run from the date

of the amendment or modification.” C.S. Patrinelis, Annotation,

Amendment of Judgment as Affecting Time for Taking or Prosecuting

Appellate Review Proceedings, 21 A.L.R.2d 285, 287 (1965)

A\Y

(emphasis added) . [M]any courts have added the gqualification
that the amendment or modification must be a substantial or
material one, and not the mere correction of a clerical or formal
error in the original judgment.” Id. However, as one would
expect, there are multifarious outcomes depending upon what is

considered a “material change.” See id. at 295-302. 1In the

absence of a punc pro tunc entry, treating the time for appeal as

running from the date of an amended judgment® would avoid the
injustice flowing from an appellant’s misapprehension, subject,
as it is, to a postfactum determination as to whether an
amendment to the judgment was a sufficiently “material” one or

not.

8 While, in most instances, a judgment will be amended but once,

conceivably a judgment may be amended more than once, as was the case here.

It would be unjust, for the reasons recounted herein, to reject the appeal of
a party who appealed from one of the amended judgments later determined by an
appellate court as not having incorporated a substantial and material change.

13



Extending the Korsak certiorari standard to appeals
from our trial courts means that the time for appeal now must be
measured from the entry of an amended judgment and that we must,
subsequent to the filing of the appeal, decide whether such a
judgment does or does not reflect a “material[] alter[ation to]

”

any rights or obligations/[, ] see majority opinion at 7, i.e.,
“Yif the amendment of a final judgment or decree for the purpose
of correcting a “clerical error” either materially alters rights

or obligations determined by the prior judgment [or decree] or

creates a right of appeal where one did not exist before.’”

Korsak, 94 Hawai‘i at 304, 12 P.3d at 1245 (quoting Interstate,
459 N.W.2d at 522-23).

But this requires an appealing party to ascertain
whether the amendment to the judgment to determine the effect of
such a change on the rights and obligations of the parties, and

”

whether that change is sufficiently “material,” an issue that may
later be subject to dispute, placing a party at great risk of an
adverse postfactum determination. The application of the
material alteration standard creates traps for parties,
particularly pro se appellants. This seems especially so where,
as here, the trial court sua sponte amended the judgment. By
contrast, applying the most reasonable and basic understanding of

what the words “amended judgment” mean would best comport with

maintaining reasonable access to the courts, fairness to the

14



parties, and our role as the court of last resort in this state.

Cf. Setala v. J.C. Penney Co., 97 Hawai‘i 484, 488, 40 P.3d 88¢,

890 (2002) (“[Ulnder our constitution, every person is guaranteed
the equal protection of the laws and equal access to the

courts.”).

VI.
Accordingly, for the reasons discussed supra, and in
light of the precedent it sets, I must strongly disagree with the

dismissal of Poe’s appeal.
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